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CURRENT TOPICS. 





Tue right of trustees of public schools to 
prescribe the course of study to be pursued 
in them, and of parents to select for their chil- 
dren from this course, has been again consid- 
ered by the Supreme Court of Illinois, in 
School Trustees v. Van Allen, 10 Ch. L. N. 
232. On an application for a mandamus by a 
father against the trustees of a school, for not 
admitting his son unless he stood examination 
in all the studies in the prescribed course of 
the lower grades, including grammar, which 
study, at the father’s request, the son had not 
pursued, the court held that if the study of 
grammar had no connection with the studies 
which he wished to pursue, it could make 
no possible difference to the pupils, or those 
in charge, whether the applicant did or 
did not undertake that study; that a 
father might have very satisfactory rea- 
sons for wishing his son to be perfected 
in certain branches of education, to the 
entire exclusion of others, and so long as in 
so doing none others are affected, it would be 
of no concern to those having the public 
schools in charge; and that the requirement 
that a knowledge of grammar is indispensable 
to admission to the high schools was, under 
the circumstances, unreasonable, and would 
be disregarded. A peremptory writ of man- 
damus was awarded. See on this question 
Ruleson v. Post, 79 Ill. 567; 3 Cent. L. J. 
582; Morrow v. Wood, 35 Wis. 59. And 
for an exhaustive discussion of the preroga- 
tive of teachers and directors of public 
schools over scholars, 3 Cent. L. J. 700. 


> 





Ix the Supreme Court of Pennsylvania, in 
the recent case of Lawrence v. Borm, 35 Leg. 
Int. 146, it was contended that the affidavit 
of defense law of that state was in conflict 
with the constitutional right of trial by jury. 
The court said: ‘+ What is the affidavit of 
defense but a special plea under oath? By this 
means the defendant presents the facts of his 
case for the consideration of the court. Now, 
at no time in the history of civil proceedings, 
has it ever been held that the trial by jury in- 
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volves the right of the jury to decide the law 
of the case. A plea in abatement, a plea 
puis darrein continuance, and other defenses 
provided for by the rules, which the courts are 
authorized to establish to govern the practice 
before them, must be put in under oath. So 
rules governing the evidence to be submitted 
to a jury often require an oath in support or 
denial of the matter alleged. There can not 
be an objection, therefore, to the fact that the 
party is obliged to state his plea, or‘his defense 
under oath. This is but a means to prevent 
delay by falsehood or fraud. Nor can it be 
objected that, when all the facts have been 
stated by a defendant which he either knows 
or is informed of, believes, and expects to be 
able to prove, the court decides the law arising 
upon the facts thus stated. This is no more 
than the court always does upon a demurrer, 
a special verdict, a non-suit, or an issue in 
equity. And when a case is tried before a 
jury, the court must decide upon a law gov- 
erning the evidence, or the case itself. It is 
a misconception, therefore, of the right of 
trial by jury, to suppose that it draws the 
pleadings, no matter what their form, from the 
court to the jury. <A jury tries only issues of 
fact, and the court must govern the making 
up of the issue. The affidavit of defense is only 
a modern but valuable mode of making up 
the issue for the jury.”’ 





In Yeatman v. New Orleans Savings Insti- 
tution, decided by the Supreme Court of the 
United States during the present term, a bank 
had taken from its debtor, as a pledge to se- 
cure notes against him held by it, certain cer- 
tificates of a corporation. Before the notes be- 
came due, the debtor was adjudged bankrupt, 
and the assignee demanded possession of the 
certificates. The court held that the bank, by 
virtue of the pledge, acquired a special prop- 
erty in the certificates of indebtedness, and 
that, until the notes were paid, it was not 
bound to return them either to the bankrupt 
or the assignee. These rights of the pledgee, 
it was further said, were not impaired or af- 
fected by any of the provisions of the bank. 
rupt law. The established rule is that, except 
in cases of attachments against the property of 
the bankrupt within a prescribed time pre- 
ceding the commencement of proceedings in 





| bankruptcy, and except in cases where the 
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disposition of property by the bankrupt is de- 
clared by law to be fraudulent and void, the 
assignee takes the title subject to all equities, 
liens or incumbrances, whether created by 
operation of law or by act of the bankrupt, 
which existed against the property in the 
hands of the bankrupt. Brown v. Heathcote, 
1 Atkyns, 160; Mitchell v. Winslow, 2 Story 
637; Gibons v. Warder, 14 Wall., 248; Cook 
v. Tullis, 18 Wall. 332, and Jerome v. Mc- 
Carter, 94 U. S. 739. He takes the property 
in the same ‘‘ plight and condition’’ that the 
bankrupt held it. Winsor v. McLellan, 2 
Story 495. Inthe case of Goddard v. Weaver, 
1 Wood’s Rep. 260, it was well said that the 
assignee ‘‘ takes only the bankrupt’s interest 
in property. He has no right or title to the 
interest which other parties have therein, nor 
any control over the same further than is ex- 
pressly given to him by the bankrupt act as 
auxiliary to the preservation of the bankrupt 
estate for the benefit of his creditors. It 
would be absurd to contend that the assignee 
in bankruptcy became ipso facto seized and 
possessed in entirety, as trustee, of every ar- 
ticle of property in which the bankrupt has 
any interest or share.’’ 





In a recent Pennsylvania case, Com. v. 
Mulholland, 5 W. N. 208, the defendant was 
indicted for forgery in having fraudulently al- 
tered the figures contained in the stub of a 
check book belonging to another, but which 
was at the time in the possession of the de- 
fendant. A demurrer to the indictment was 
sustained, the court holding that an instru- 
ment to be the subject of forgery must be such 
as on its face shows that if genuine it would 
injure some one, or extrinsic facts must be 
averred to show that it would do so, which was 
not done in the case at bar. The stub of a 
check book, said the court, is a private mem- 
orandum of the owner of the checks which he 
has drawn, intended for his own use exclu- 
sively. It is not a writing which can be or- 
dinarily used to charge or discharge anybody. 
It is not an instrument by which money or 
other property can be obtained, nor does it 
tend either to create or discharge a debt. It 
is a memorandum kept for the private infor- 
mation of the owner alone. A defendant can 


not be sent to trial upon such a charge with- 
out more definite information of the case 
which he is to be called upon to meet. 


Ina 





case where an indictment charged the false 
making to have been in the alteration of an 
order given by the defendant, without charg- 
ing that the alteration was made after the or- 
der was circulated and taken up by him, it 
was held to be fatally defective. State v. 
Greenlee, 1 Dev. 523. So where an indict- 
ment charged that A did fraudulently forge a 
certain writing as follows: ‘‘Mr. Bostwick 
charge A’s account tous. B & C,’’ it was 
held that the indictment was not valid without 
charging that A was indebted to Bostwick, as 
there could be no fraud unless a debt existed. 
State v. Humphreys, 10 Humphreys, 442. In 
Com. v. Shissler, 9 Phila. 587, it was de- 
cided, following the decision in Rice v. State 
of Tennessee, 1 Yerger, 433, that an indict- 
ment for forging a receipt was bad which did 
not charge that the person to whom the re- 
ceipt purported to be given was indebted to 
the person whose name was forged. The very 
essence of forgery is an intent to defraud, 
and, therefore, the mere imitation of anoth- 
er’s writing, or the alteration of a written in- 
strument where no person can be injured, 
does not come within the definition of the of- 
fense. Hence, the rule which is too well es- 
tablished to admit of doubt that the instru- 
ment alleged to be forged must be one which, 
if genuine, may injure another, and if it does 
not on its face appear to be of that character, 
then it must be made to appear by other aver- 
ments in the bill. People v. Tomlinson, 35 
Cal. 503; State v. Smith, 8 Yerger, 150; 
People v. Harrison, 8 Barbour, 560; People 
v. Shall, 9 Cowen, 778; State v. Wheeler, 19 
Minn. 93; Reed v. State, 28 Ind. 396; By- 
nam v. State, 17 Ohio St. 142; Com. v. Ray, 
3 Gray, 441; Clarke v. State, 8 Ohio St. 630; 
People v. Stearns, 21 Wend. 409; State v. 
Dalton, 2 Murph. 1; Barnum v. State, 15 
Ohio, 717. Afia this rule is recognized and 
distinctly enunciated by all the leading writers 
on criminal law in recent times. 2 Wh. Cr. 
L., sec. 1487, 1492, 1498, 1468; 2 Arch. Cr. 
Pr. and Pl., ut supra; 2 Bishop’s Cr. Proc., 
sec. 369; 2 Bishop’s Cr. L. 512, 613; 2 Rus- 
sell on Crimes, 374. 
—~——_—__—~——— 
In Reg v. Bradlaugh, 26 W. R. 412, Lord ‘Justice 
Bramwell said that the American cases cited by the 
defendants on the argument were not authorities, and 
could only be treated as expressions of opinion by 
able persons acquainted with the general spirit of the 


common law, and might be looked at just as the deci- 
sions of French and Italian courts might be looked at. 
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THE EFFECT OF THE STATUTE OF LIM- 
ITATIONS ON ACTIONS TO ENFORCE 
TRUSTS. 

A trust is defined to be an equitable right 
in or title to property distinct from the legal 
ownership of such property. 
is vested in the trustee not for his own use, 
benefit or profit, but for the use, benefit or 
profit of the cestui que trust. If the trust is 
created in express terms by some writing, 
such as a deed or a_will, it is called an express 
or direct trust. Being created by writing, it 
must be proven by the production of the 
writing, and parol evidence is not admissible 
in the first instance to establish its existence. 

From the two presumptions of law that 
** possession of property is prima facie ev- 
idence of ownership,’’ and that ‘‘ every man 
is to be deemed innocent until the contrary is 
shown,’’ we deduce another presumption 
which is that ‘‘ where an individual is in pos- 
session of property to which he has title, the 
law will presume that he is holding in subor- 
dination to such title.’’ If his title is evi- 
denced by a deed, the law presumes that he is 
holding under such deed, and claims just that 
interest and estate in the property conferred 
by the deed. There is no presumption that he 
is a wrongdoer .or trespasser invading the 
rights of others, or that he will assert a claim 
adverse to the title which he may lawfully ex- 
ercise. 

As express or direct trusts are only created 
and proved by some instrument in writing, 
that instrument constitutes the title of the par- 
ties and measures their respective rights. 
Hence, if the trustee be in possession of the 
trust property, the law presumes that his pos- 
session is in accord with the title vested in 
him, and that he claims just such estate as 
he might claim under the instrument without 
becoming a trespasser. His title in such 
case would be consistent with that of his ces- 
tui que trust, and his possession that of the 
cestui que trust. His possession being con- 
sistent with the rights of the cestui que trust, 
is a continuing acknowledgement of his rights. 

A failure of the trustee to execute the 
trust, which does not amount to a denial of 
the cestui que trust rights, will not cause the 
statute of limitations to run in favor of the 
trustee. It would be unjust to hold, because 
the beneficiary did not see fit to insist upon 
the prompt performance of all the conditions 





The legal title | 





a —— oun — 


and terms of the trust as rigidly as he might 
have done, that he should lose not only the 
past benefits aud profits, but those which were 
to accrue in the future, without notice that 
the trustee was holding otherwise than as 
trustee. So long, therefore, as the trustee 
does no act inconsistent with the rights of the 
beneficiary and amounting to a repudiation of 
the relation between them, the trust will con- 
tinue and be in force as a subsisting trust, 
even though the trustee may have failed to 
perform his entire duty as trustee. Story’s 
Equity, §§ 1028a, 1520a; Angell on Limita- 
tions, § 468; Jackson v. Davis, 5 Cowen, 123 ; 
MeNich v. Trego, 73 Pa. St. 52. 

Acts done by the trustee are not to be 
deemed adverse so long as they are reconcil- 
able with the existence of the trust; and acts 
which if done by a stranger would be deemed 
to be adverse, are not necessarily construed 
as adverse when done by the trustee.- Any act 
which his title authorizes him to perform is 
not adverse. If, however, the trustee of an 
express trust repudiates the trust, and denies 
to the beneficiary all rights in the trust prop- 
erty, or in the income and profits thereof, and 
the beneficiary has notice of such facts, the 
possession of the trustee becomes adverse, 
and the statute of limitations will commence 
to run in his favor. The beneficiary would 
then have a cause of action against the trus- 
tee to enforce the trust, and there is no reason 
for placing him in a better situation than 
other suitors who sleep on their rights. He 
must assert his rights within the period limited 
for the recovery of the legal estate at law, 
or he will be as effectually barred as if his 
estate was a legal, instead of an equitable 
one. Angell on Lim., § 472; Story’s Equity, 
§ 1520 a; Crook v. Glenn, 30 Md. 55; New 
Market v. Smart, 45 N. H.87; MeNair v. 
Lot., 34 Mo. 285; Ricords v. Watkins, 56 
Mo. 553; Clarke ‘v. Boorman, 18 Wall. 493. 

The notice to the beneficiary that the trus- 
tee is holding adversly ought to be so definite 
and positive, or the possession of the trustee 
must be so open and notoriously hostile, as 
to distinctly inform the beneficiary that the 
trustee is no longer holding as trustee, but 
had repudiated that relation and was assert- 
ing rights over the trust property inconsist- 
ent with his equitable title. If the notice be 
equivocal, or if it be insufficient to dispel the 
presumption that the trustee will hold in ac- 
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cordance with his title, the doubt should be 
resolved in favor of the beneficiary. Love v. 
Watkins, 40 Cal. 547; Jones v. McDermott, 
114 Mass. 400; Nease v. Capeheart, 8 W. 
Va. 95. 

While the general rule or presumption in 
eases involving express or direct trusts is 
that lapse of time, however long continued, 
is no bar to the enforcement in a court of 
equity of a trust as between the trustee and 
beneficiary; in cases of implied, resulting 
and constructive trusts, the general rule is 
directly contrary, and in all such cases, 
courts of equity hold that an action to declare 
er enforce the trust must be brought within 
that period of time which would constitute a 
bar to an action at law, unless there be about 
the case some feature to take it out of the 
general rule. In other words, in all cases 
of implied trusts, courts of equity adopt the 
statute to the same extent as the law courts, 
and will not afford a remedy toa party who 
has slept on his rights after an action at law 
would be barred. The reason for this rule is 
the absence of any agreement giving the per- 
son to be charged as trustee a right to hold 
or control the property. The trustee, from 
the commencement, stands in the attitude 
of a trespasser or wrongdoer. Whatever 
control he has obtained over the trust 
property has been acquired at the ex- 
pense of the beneficiary and by depriv- 
ing him of some legal right in the property. 
If the trustee assumes any control, the bene- 
ficiary must understand that he is an inter- 
meddler, and that the assertion of such domin- 
jon is inconsistent with his own title. The 
trustee has not been made the repository of 
confidence, and the beneficiary has no ground 
to suppose that the trustee is holding for his 
benefit. The trustee’s title is adverse to the 
beneficiary’s from its inception. Story’s 
Equity, § 1519; Perry on Trusts, § 865 ; John- 
son v, Smith, 27 Mo. 591; Smith v. Ricords, 
52 Mo. 581; Wells v. Perry, 62 Mo. 573; 
Wilhelm v. Caylor, 32 Md. 151. 

The exception to the general rule in cases of 
implied trusts, is where the party to be declared 
a trustee has practiced some fraud or decep- 
tion, by which the beneficiary has been pre- 
vented from discovering that he had a cause of 
action against him. The fraud must be secret 
or concealed, as distinguished from that which 
is open, visible and known. Martin v. Smith, 





1 Dillon, 85; Angell on Lim. §§ 183-191. It 
must be a concealment of the cause of action ; 
for if the party knows that he has a cause of 
action, the statute will run against him, even 
though he may be ignorant of the evidence by 
which it may be established. Parham v. Mc- 
Cravy, 6 Rich. Eq. Rep. 140; Hunter v. 
Hunter, 50 Mo. 445. So, whenever he has 
information sufficient to reasonably create the 
belief that a fraud has been perpetrated, the 
statute will commence to run. Angell on 
Lim, § 187; Story’s Equity, § 152la. He 
must use reasonable diligence in his efforts to 
ferret out and discover the fraud. Martin v. 
Smith, supra. 

The statute runs before the discovery of the 
cause of action, unless defendant conceals his 
liability. Pilcher v. Flinn, 30 Ind. 202; Foot 
v. Farrington, 41 N. Y. 164; 6 W. Va. 168. 
False testimony as to his liability will suspend 
the statute. Gerry v. Dunham, 57 Me. 334. 
But mere ignorance of the facts constituting 
the cause of action is insufficient. Smith v. 
Newby, 15 Mo. 159; Badger v. Badger, 2 
Cliff. 137. The concealment, which suspends 
the statute, must be of an affirmative charac- 
ter. Mere silence will not have that effect. 
Wynne v. Cornelison, 52 Ind. 312; State v. 
Giles, Ib. 356. Concealment of facts which 
occurred prior to the time when the cause of 
action accrued, will not prevent it running. 
Stanley v. Stanton, 36 Ind. 445. The con- 
cealment must be by the defendant. Conceal- 
ment by a person other than the defendant 
will not suspend the statute. Wells v. Hal- 
pin, 59 Mo. 92. 

The burden of proof is on the party seeking 
to avoid the statute to show that the facts were 
fraudulently concealed. Blethen v. Lovering, 
58 Me. 437. The law presumes that fraud 
will be discovered as soon as committed; and 
if the evidence fails to show when it was first 
discovered, it will be treated as known at once. 
Hunter v. Hunter, 50 Mo. 445. 





EO 

Sim Firzroy KELLY, Chief Baron of the English 
Court of Exchequer, and an octogenarian of some 
vears standing, is at last about toretire. Years ago he 
was known as apple-pip Kelly, the nickname having 
been obtained from his ingenious defense of a man who 
had poisoned his victim with prussic acid. The post- 
mortem had shown the presence of a large quantity of 
the poison in the stomach of the deceased, and among 
other matter was found some undigested apple. The 
learned counsel made the physician admit that there 
was prussic acid in apple-pips, and also that it would 
be possible for a man to eat enough apple-pips to kill 
himself. 
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EVIDENCE—ENTRIES MADE IN 
OF BUSINESS. 


COURSE 





DILLON v. TOBIN. 





Irish Court of Probate—December, 1877. 

1. To RENDER AN ENTRY MADE BY A PERSON in 
the course of business or duty admissible in evidence 
after his death, it is not necessary that the duty should 
be one imposed by law. 

2. AN ENTRY OF THE Baptism of T. D., contained 
in the Baptism Book of a Roman Catholic Parish 
Church, in the handwriting of the clergyman who per- 
formed the ceremony, was received in evidence after 
his death, it being proved that, by the rules of the 
church, it was his duty to make the entry, and that 
neglect of such duty would render him liable to eccle- 
siastical penalties. Davis v. Lloyd, 1 C. & K. 275, dis- 
approved. Malone y. Lestrange, 2 I. E. R. 16, ap- 
proved and followed. Farrell v. Maguire, 3 I. L. R. 
187, distinguished. 

Issue directed by the court—whether the plain- 
tiff, Thomas Dillon, was the legitimate son of Al- 
exander Dillon and Catherine Dillon, otherwise 
Keelahan. The defendant, Mrs. Maria Tobin, 
claimed as sole next of kin; and the case turned 
up the question whether the plaintiff, Thomas 
Dillon, was born after or before the marriage of 
his father and mother. 

On behalf of the defendant an entry in the Bap- 
tism Book, kept in the Roman Catholic Church of 
Francis street, Dublin, purporting to be a record 
of the baptism of Thomas Dillon, on 14th Novem- 
ber, 1834, was tendered in evidence. Edward 
Sherwood, the clerk of church, deposed that the 
entry was in the handwriting of the Rev. Richard 
Murray, who was, at the time, one of the clergy- 
men of the parish, and was since dead. The Very 
Rey. Canon Pope proved that it was the practice 
to make such entries either at the time the cere- 
mony took place or immediately afterwards; that 
it was obligatory on the priest to do so under ec- 
clesiastical penalties. The entry appeared to have 
been made at the time. 

Elrington, Q.C., and Samuels, for the plaintiff, 
objected to the entry being received. Taylor on 
Evidence, section 1577. [Warren, J.—Does not 
this case come within the principle of Price v. 
Torrington, 1Sm. L.C. 290?] We submit not. 
It is not an entry made in the course of any duty 
recognized by law. Smith v. Backey, L. R., 2 Q. 
B. 326; 36 L. J. Q. B. 160. The rules of the Roman 
Catholic Church are of no legal validity; Davis v. 
Lloyd, 1 C. & K. 275; Farrell v. Maguire, 3 I. L. 
R. 187. ‘There must be corroborative circum- 
stances. Doe v.'Turford, 3 B. & Ad. 890. 

Murphy Q.C.. and Webb, Q.C., for the defend- 
ant, contra. The evidence comes directly within 
the authority of Price vy. Torrington, 1 Salk. 289; 
1 Sm. L. C. 290. It would be monstrous if any 
entry ina drayman’s book were admissible and the 
record kept by a clergyman in the performance of 
his duty not. In Malone vy. Lestrange, 2 I. E. R. 
16, a similur entry was received by Lord Plunket. 
In Murphy v. Smart, at hearing a few days ago, 
before Chatterton, V.C., evidence of this character 
was, after argument, received. 








Rynd, amicus curie. In Rothery v. Rothery, a 
case in this court in 1876, this question was con- 
sidered, and an entry of a similar character was 
received. 

WARREN, J.: 

In Rothery v. Rothery there was no question 
raised as to the admissibility of the entry—except 
as to one word in it—the word “ conjugum.”’ In 
this case, the evidence is that the entry was made 
by a Roman Catholic clergyman, either at the time 
of the occurrence or immediately after, and that 
the clergyman is dead. It is proved by Canon 
Pope that it was the duty of the clergyman to 
make the entry. This appears to me to bring the 
matter distinctly within the principle of Price v. 
Torrington, supra, that entries made by a deceased 
person in the course of his business, contempora- 
neous with the occurrence, are admissible in evi- 
dence. It was the Rev. Mr. Murray’s duty to 
obey the rules of his church just as much as it was 
the drayman’s business to obey the master’s or- 
ders. This principle was acted on by Lord Plunket 
in Malone y. Lestrange. In Farrell v. Maguire 
there was no evidence that it was the duty of the 
clergyman to make or give the certificate, nor was 
it contemporaneous. The case of theentry made 
by the Jewish Rabbi (Davis v. Lloyd) appears 
more in point; but in the edition of Mr. Taylor’s 
Book on Evidence, which I have before me, he 
says it seems difficult to reconcile that case either 
with sound principle or with previous decisions. 
I shall follow the authority of Lord Plunket in 
Malone v. Lestrange and admit the evidence. 

The evidence was admitted accordingly. 

NoTe.—That the doctrine laid down in Price vy. Tor- 
rington, supra, ought not to be extended, see per Lord 
Abinger, Brain v. Price, 11 M. & W. 773. See Ennis v. 
Carroll, 17 W. R. 344, holding entries in registers kept 
in R. C. Chapels inadmissible; but in that case there 
was no evidence of death, that the entry was contem- 
poraneous, or of duty to make the entry. See, also, 
In re. Grimes, 11 I. R. Eq. 472, where an entry in the 
Registry of Baptisms, in a R. C. Chureh, was admit- 
ted, but without discussion. Jrish Law Times Reports. 


~—_ 
NEGOTIABLE INSTRUMENIS—* DUE 
DILIGENCE.” 





PIER v. HEINRICHSHOFEN. 





Supreme Court of Missouri—October Term, 1877. 


1. WHERE A BANKER MAKES USE OF THE PUBLIC 
MAIL in forwarding « note for collection, and, through 
its interference or neglect, the letter containing the 
note is not delivered to the receiving bank, it does not 
excuse the endorser, even though the interference was 
caused by the postmaster’s knowledge that the re- 
ceiving bank had failed, and the postmaster believed he 
was doing the forwarding bank a favor by returning 
the letter. Although a bank fails pending the for- 
warding of a letter containing a note, it is fair to pre- 
sume that its business, in the way of presenting notes 
for payment, will continue, and the failure ef such 
bank, although causing some fifteen days’ delay in the 
presenting of a note, does not release the endorser. 


2. CERTIFICATE OF NOTARY—MEANING OF “ MAIL- 
ED.”—It is not necessary to prove that the postage was 
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prepaid ona notice sent by mail of the dishonor of a 
note. When the notary swears that a notice was 
** mailed,” it covers all the requisites of notice. 


3. IT SEEMS THAT THE SUPREME COURT will re- 
view the evidence on the question as to what consti- 
tutes due diligence under the law merchant. 


From the St. Louis Circuit Court: 

Botsford & Williams and Fisher & Powell, for 
plaintiffs in error; Slayback & Heussler, for de- 
fendants in error. 

Hoven, J., delivered the opinion of the court: 

This was an action brought by the plaintiffs, as 
holders of a negotiable promissory note, against 
the defendants, as indersers thereof. The ques- 
tions presented for determination are, whether the 
plaintiffs used due diligence in making demand of 
payment, and gave the requisite notice of non- 
payment to the defendants. ; 

The facts are as follows: The note in question 
matured on the 4th day of July, 1861, and was 
payable at the banking house of F. & G. Willins, 
in the city of St. Paul, Minnesota. Some time in 
April, 1861, the plaintiffs delivered the same to 
the Bank of Cooperstown, at Cooperstown, New 
York, for collection. At that time a letter, in due 
course of mail, would reach St. Paul, from Coop- 
erstown, in about six days. The cashier of the 
Bank of Cooperstown sent the note by mail to its 
regular correspondent, the Bank of St. Paul, in 
the city of St. Paul, for collection. in ample time, 
as the cashier stated, for it to reach its destination 
by ordinary course of mail, before the maturity of 
the note. When the letter reached St. Paul, the 
Bank of St. Paul had made an assignment, and 
the envelope having printed on it the words ‘From 
the Bank of Cooperstown,’ the post master at once 
returned it to the Bank of Cooperstown, with the 
indorsement ‘Bank failed.’ The letter was re- 
ceived by the Cooperstown Bank in the original 
envelope, unopened, on the 9th day of July, 1861, 
and onthe same day the note was returned by 
mail to St. Paul. in a letter directed to F. & G. 
Willins, who caused it to be presented and pro- 
tested on the 15th day of July, 1861, the day on 
which it was received. The defendants contend 
that there was a want of diligence in not sending 
the note in time:to guard against such contingen- 
cies as the evidence discloses, and that the action 
of the post master in the premises is no sufficient 
excuse forthe failure to present for payment on 
the day of the maturity of the note. 

Professor Parsons, in his treatise on Notes and 
Bills, says: ‘Ordinarily any failure to present a 
note at the proper time, by reason of the negli- 
gence of an agent, would discharge an indorser, 
but where the holder makes use of the public mail 
for the purpose of transmitting the note to the 
proper place in season to have a legal demand 
made, and without any negligence on his part, we 
should say that he would not lose his remedy on an 
indorser, if through any accident or disorder, or 
the negligence or mistake of the post office clerks, 
the note does not reach the destined place in season 
to make demand on the very day of maturity.” Vol. 
I, p. 461. In support of his text he cites the case of 





Windham Bank v. Norton, Converse & Co., 22 
Conn. 213, the leading features of which bear such 
a striking resemblance to the case at bar, that we 
think it proper to present them. 

The draft in that case was drawn upon and 
accepted by Mansfield, Hall & Stone, of Phila- 
delphia, payable at the Farmers’ and Mechanics’ 
Bank, in said city, on the 2d day of June, 1849, 
and was indorsed by the defendants to the plain- 
tiffs in the month of February, 1849. During the 
same month the bill was indorsed and delivered to 
the Ohio Life and Trust Co., a banking corpora- 
tion, in the city of New York, for collection. At 
that time there were two mails per day from New 
York to Philadelphia: one leaving at 9 A. M. and 
one at 4 Pp. M., both of which were due at Phila- 
delphia five hours after their departure. The 
Farmers’ and Mechanics’ Bank was the Philadel- 
phia correspondent of the Ohio Life and Trust 
Co. On the morning of June Ist, the cashier of 
the Ohio Life and Trust Co. inclosed this draft, 
with others, properly addressed to the Farmers’ 
and Mechanics’ Bank, and deposited said letter in 
the post office at the city of New York, in time 
for the afternoon mail, of that day, for Philadel- 
phia. This mail arrived at Philadelphia in due 
time, but the mail bags containing the letters for 
Philadelphia were by the post office clerks in New 
York marked to be forwarded to Washington, and 
were therefore carried to the latter place. The 
mistake was discovered at Washington, and the 
mail returned to Philadelphia, reaching there on 
the 3d of June, and on the next day, June 4th, 
payment was demanded and refused, protest made 
and notice given. In discussing the question of 
negligence, or reasonable diligence, the court 
said: ‘‘The only remaining inquiry is, whether 
the plaintiffs are chargeable with negligence for 
not forwarding the draft in question, by an earlier 
mail from New York to Philadelphia. It was 
sent by the usual legal and proper mode. It was 
deposited in the post office in season to reach the 
place where it was payable, before it fell due, by 
the regular course of the next mail, and there was 
no reason to believe that it would not be there 
duly delivered. It was actually sent by that mail, 
and, but for the mistake of the postmaster where 
it was mailed, in misdirecting the package con- 
taining it, would have reached its proper destina- 
tion, and been received there in season for its pre- 
sentment when due. It in fact reached that place, 
when it should have done, but was carried beyond 
it, in consequence of that mistake. As that mis- 
take could not have been foreseen or apprehended 
by the plaintiffs, it is not reasonable to require 
them to take any steps to guard against it. Indeed 
they could not have done so, as they had no con- 
trol or supervision over the postmaster. They had 
a right to presume that the latter had done his 
duty. They could not°know that he had misdi- 
rected the package, until it was too late to remedy 
the consequences. The occurrence of the draft 
being sent beyond its place of destination, was, 
therefore, so far as the plaintiffs were concerned, 
an unavoidable accident.” 

We have been referred by defendants’ counsel 
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to the case of Schofield v. Bayard, 3 Wend. 488, 
as being in direct conflict with the case just cited 
from Connecticut; but a careful examination of 
the facts in Schofield v. Bayard will show that 
there is no conflict whatever between the two 
cases. The latter case contains an element of 
negligence on the part of the holder, which was 
absent from the case of Bank v. Norton, and which 
is wanting inthe case at bar. The facts were, that 
a bill’drawn by a firm in New York on a house in 
Liverpool was accepted supra protest, by a house 
in London. The bill was sent by the holder, who 
resided in Birmingham, to Liverpool for payment, 
instead of London, where it was payable. ‘The 
holder’s correspondent at Liverpool returned the 
bill in a letter to the holder withadvice that the pre- 
sentation should be made in London, and the letter 
was put in the post office, but by some oversight of 
the clerks in the post office it did not get to Birming- 
ham in time for the holder to forward it to Lon- 
don and have a regular demand made. It was 
held that the drawers were discharged. The court 
said: ‘* This case presents no impossibility, if due 
diligence had been used. The plaintiff should not 
have sent the bill to Liverpool at all. It is 
true that after the letter containing it had 
been left at Liverpool, on the 10th of Novem- 
ber, it could not have reached London in sea- 
son; but it was the fault of the plaintiffs to 
have parted with the bill in the manner they did. 
Instead of sending it to Liverpool, they should 
have sent it to London, and then it would have 
been in season, and probably would have been 
paid. Iam of the opinion that, by the law mer- 
chant, payment should have been demanded in 
London on the 12th of November; and that not 
having been done, and there being no impossibility 
to prevent it but what is attributable to the want 
of due diligence on the part of the holders, the 
defendants are legally discharged, and are entitled 
to judgment.”’ 

It will be seen that the court places its judgment 
expressly upon the ground that the holder was 
guilty of negligence in sending the bill to Liver- 
pool, and this fault of his produced the impossibility 
by virtue of which he claimed to be discharged. 

In the present case the letter containing the note 
was not misdirected; it was properly directed; it 
actually reached St. Paul in time, and but for its 
unauthorized return by the postmaster, the proba- 
bilities are that some agent or representative of 
the suspended bank would have received it in time 
to make due presentment, as the testimony tends 
to show that the representatives of the bank con- 
tinued to receive letters addressed to it, after its 
suspension. ‘The holders therefore exercised due 
diligence in sending the note where they did; its 
arrival in time demonstrates that fact; and they 
were not required to make provision in advance for 
a possible, but unanticipated suspension of the 
Bank of St. Paul before arrival of their letter, or 
for an unwarrantable interference with the same 
by the public officer in charge of the mails, after its 
arrival. We are of the opinion, therefore, that 
under the circumstances of this case, the demand 
was reasonably made. 
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Objection is also made te the notice which was 
given by the notary. The certificate of protest is 
as follows: 

‘*Due notice of the foregoing presentment, de- 
mand, refusal, and protest were put into the post- 
office at St. Paul, as aforesaid, and directed as 
follows: 

** Notice for Katharina Ambs, directed St. Louis, 
Mo. 

Notice for W. & R. Heinrichshofen, directed St. 
Louis, Mo.”’ 

And the notary testified: ‘I personally mailed 
such notices in the post-office on the 15th day of 
July, A. D. 1861.” 

The objection is that he did not say that he had 
prepaid the postage; and the court instructed the 
jury that this was necessary. This objection is 
rather hypercritical. The word mailed, as applied 
to a letter, means that the letter was properly pre- 
pared for the transmission by the servants of the 
postal department, and that it was put in the cus- 
tody of the officer charged with the duty of for- 
warding the mail. Indeed, the words put into the 
post-office, as used by the notary, have a technical 
significance which is well defined; and they are 
commonly employed to designate the-duty of the 
holder in giving notice. Since the enactment of 
the laws requiring all mail matter to be prepaid, 
these words have been used by this court in the 
sense of mailed. Renshaw v. Triplett, 23 Mo. 220; 
Sanderson v. Reinstedler, 31 Mo. 485. 

In Story on Promissory Notes, § 328, ed. 1859, it 
is said: ‘ All that the law requires of the holder 
is due diligence to send the notice within the 
proper time; and he has done his whole duty when 
he puts it into the proper post-office in due season, 
and it is properly directed. The holder has no 
control over the acts, or operations, or conduct of 
the officers of the post-office, and is not responsi- 
ble for the accident or neg.ect which may prevent 
a due delivery of the notice to the party entitled 
to notice.” 

It sufficiently appears in the present case that the 
notice was properly directed. The evident and 
only meaning of the notary’s certificate is that the 
notice was mailed to the defendants at St. Louis, 
Mo. ‘The judgment will be reversed, and the 
cause remunded. All concur. 

sistance 
CARRIERS—CONTRACT—ULTRA 
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OHIO & MISSISSIPPI R. R. v. MCCARTY. 





Supreme Court of the United States—October Term, 
1877. 


1. RAILWAY COMPANY—CONTRACT FOR TRANSPOR- 
TATION OVER CONNECTING LINES. —Where a railroad 
company contracted to carry certain cattle from East 
St. Louis to Philadelphia, in which contract no other 
company was named, nor was anything said concern- 
ing a change to the cars of any other company: Held, 
that, not being forbidden by its charter, the company 
had power to contract for shipments over other lines, 
and would be liable in all respects upon the other lines 
as upon its own line. 
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2. THE DOCTRINE OF ULTRA VIRES, when invoked 
for or against a corporation, will not be allowed to 
prevail when it would defeat the ends of justice or 
work a legal wrong. 

3. AN AGREEMENT MADE BY AN AGENT BEYOND 
His AUTHORITY, THROUGH COMPULSION and under 
protest will not affect the principal. 

4. ESTOPPEL — ASSIGNING DIFFERENT REASONS 
FOR BREACH OF CONTRACT.—Where the defendant 
first gave as a reason for not forwarding certain cattle 
on Sunday, that he had not the requisite number of 
cars, and afterwards claimed that the law of the state 
forbade the shipment of cattle on Sunday: Held, that 
he was estopped from ruising the latter objection. 
Where a party gives a reason for his conduct touching 
any thing involved in a controversy, he can not, after 
litigation has begun, change his ground, and put his 
conduct upon another and different consideration. 


In error to the Circuit Court of the United 
States for the Eastern District of Missouri. . 

Mr. Justice SWAYNE delivered the opinion of 
the court: 

The defendant in error was the plaintiff in the 
court below. He brought this action to recover 
damages from the railroad company for alleged 
breaches of a contract entered into by the parties 
on the 23d of September, 1873, for the transporta- 
tion by the company of sixteen car-loads of cattle 
from East St. Louis to the city of Philadelphia. 
It was stipulated that McCarthy should have the 
entire care and charge of the cattle during the 
trip; that he should load and unload them; that 
the company should be deemed forwarders and not 
common carriers, and that it should be liable only 
. for loss or injury caused by its gross negligence. 
The cattle were shipped accordingly at East St. 
Louis, under the care of Hensely, an employee of 
McCarthy. They were transported thence by the 
defendant’s road to Cincinnati, thence by the Ma- 
rietta and Cincinnati road to Parkersburg, in West 
Virginia, and thence by the Baltimore aud Qhio 
road to Baltimore. There the performance of the 
contract terminated. The plaintiff gave evidence 
tending to prove the following state of facts: Be- 
tween East St. Louis and Cincinnati there was un- 
necessary delay and serious injury to the cattle 
arising from the gross negligence of the company’s 
servants. At Cincinnati Hensely sold forty of the 
cattle. This was done because, by reason of the 
injuries they had received, they were unfit for 
further transportation. Between Cincinnati and 
Parkersburg there was further unnecessary delay 
arising from the same cause which produced it be- 
tween East St. Louis and Cincinnati. The cattle 
arrived at the latter place five hours behind the 
proper time. Hensely insisted that they should be 
shipped for Baltimore on the morning of the next 
day, which was Sunday. The Baltimore company 
received but refused to forward them until Mon- 
day morning, and refused to ship them at all until 
Hensely signed a new and onerous contract, touch- 
ing their transportation upon the Baltimore road. 
He at first refused, but there being no other means 
of transportation east, he was constrained to sub- 
mit, and signed under protest. The defendant 


company gave evidence tending to contradict the 
plaintiff's evidence on a:] these points. 


It was ex- 





pressly proved that the Baltimore company ‘“ was 
not able to send the cattle out of Parkersburg on 
Sunday, because they had not the necessary cars 
therefor at the time, and that they were sent at the 
first opportunity, which was on Monday morn- 
ing.”’ The evidence as set forth in the bill of ex- 
ceptions is wholly silent as to any other reason for 
not making the shipment on Sunday. 

The testimony being closed, the company’s 
counsel submitted sundry instructions and prayed 
that they should be given to the jury. A part 
were given and a part refused. Proper exceptions 
were taken as to the latter. Finally the court in- 
structed the jury at large according to its own 
views. 

There is no question presented in the record as 
to the sufficiency of the pleadings or the admis- 
sion or rejection of testimony. The exceptions 
and the assignments of error are confined to the 
instructions refused and to those given by the 
court sua sponte. 

It has been repeatedly determined by this tri- 
bunal that no court is bound to give instructions 
in the forms and language in which they are 
asked. If those given sufficiently cover the case 
and are correct, the judgment will not be dis- 
turbed, whatever those may have been which 
were refused. We have examined the charge of 
the learned judge who tried the case below, and are 
entirely satistied with it. It was full, clear, and 
unexceptionable. It submitted the case well and 
fairly to the jury, and was quite as favorable to 
company as the company had a right to demand. 
We have found no error in it. 

There are a few points, and only a few, to which 
we deem it necessary particularly to advert. 

The suit was well brought by McCarty. The 
only testimony as to the ownership of the cattle 
was given by him. He said, ‘‘ William Hensely 
besides myself was interested in the cattle. He 
had a half-interest in the profits. I was the 
owner.”? If Hensely had been joined with Mc- 
Cartey as a plaintiff, there must, upon this testi- 
mony, have been an amendment, by striking his 
name from the record, or the action must have 
failed. The facts called for no instruction, and 
the court properly refused to give any. 

The contract with the defendant was for the 
transportation of the cattle the entire distance 
they were to go. It was stipulated that the com- 
pany would forward ‘16 cars more or less from 
East. St. Louis to Philadelphia, at the rate of $130 
per car, which is a reduced rate made expressly in 
consideration of this agreement.’”? No other com- 
pany was named, there was no mention of com- 
pensation to any other party, and nothing was 
said of a change to the cars of any other company 
on the way. Such corporations, unless forbidden 
by their charters, have the power to contract for 
shipments the entire distance over any connecting 
lines. Railroad Co. v. Pratt, 22 Wall. 123, is con- 
clusive in this court upon that subject. The prin- 
ciple is so well settled in this country that a 
further citation of authorities in support of it is 
unnecessary. Such is also the rule of the English 
law. Both here and there the company is liable 
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in all respects upon the other lines as upon its 
own. In such cases the public has a right to as- 
sume that the contracting company has made all 
the arrangements necessary to the fulfillment of 
the obligations it has assumed. Railway Co. v. 
Blake, 7 H. & N. 987; Buxton v. R. R. L. R.,3 
Q. B. 549; Weed v. R. R., 19 Wend. 534; Knight 
v. R. R., 56 Maine 240. When a contract is not on 
its face necessarily beyond the scope of the power 
of the corporation by which it was made, it will, 
in the absence of proof to the contrary, be pre- 
sumed to be valid. Corporations are presumed to 
eontract within their powers. The doctrine of 
ultra vires, when invoked for or against a corpor- 
ation, should not be allowed to prevail where it 
would defeat the ends of justice or work a legal 
wrong. Union Water Co. v. Murphey’s Co., 22 
Cal. 620; Morris R. R. C. v. R. R. Co., 29 N. J. 
Eq. 542; Whitney Arms Co. v. Burton, 63 N. Y., 
62. There is no conflict in the evidence as to 
the terms of the contract. It is all one way and 
leaves no room for doubt. 

The contract contains some provisions in favor 
of the company, to which we have not adverted. 
They do not appear to have been challanged in 
the court below, and have not been here. They 
are, therefore, not before us for consideration, and 
we pass them by without remark. 

It does not appear that Hensely had any author- 
ity to enter into the contract forced upon him at 
Parkersburg. The original contract included the 
Baltimore road. The Parkersburg contract could 
not, therefore, in any wise, affect his rights with 
respect to the defendant. The court instructed 
the jury properly on the subject. It must be laid 
out cf view as an element in the case. 

The question made by the company upon the 
Sunday law of West Virginia does not, in our 
view, arise in this case. We have already shown 
that the defendant proved upon the trial that it 
was impossible to forward the cattle on Sunday, 
Sor want of cars. And it is fairly to be presumed 
that no other reason was given for the refusal at 
that time. It does not appear that anything was 
then said as to the illegality of such a shipment 
on the Sabbath. This point was an afterthought 
suggested by the pressure and exigences of the 
case. 

Where a party gives a reason for his conduct 
and decision touching anything involved ina con- 
troversy, he can not, after litigation has begun, 
ehange his ground and put his conduct upon an- 
other and different consideration. He is not per- 
mitted thus to mend his hold. He is estopped 
from doing it by a settled principle of law. Gold 
vy. Bank, 8 Wend. 567; Holbrook v. White, 24 Id. 
169; Everett v. Salters, 15 Id. 474; Wright v. 
Reed, 3 Dunford & East. 554; Duffy v. O°Dono- 
von, 46 N. Y. 223; Winter v. Coit. 3 Selden, 294. 
The judge below committed no error in refusing 
to charge as requested upon this subject. 

The judgment of the circuit court is affirmed. 

WILLIAM G. CHOATE, of New York, has been con- 
firmed by the Senate as Judge of the United States 
District Court, in place of Judge Blatchford. 








CHATTEL MORTGAGES. 





BLAKESLEE vy. ROSSMAN. 





Supreme Court of Wisconsin, January Term, 1878. 


Hon. E. G. RYAN, Chief Justice. 
** ORSAMUS COLE, tall 

“ Wm. P. Lyon, } Associate Justices. 

1. CHATTEL MORTGAGE — CONTEMPORANEOUS 
AGREEMENT. — A chattel mortgage and a written 
agreement to govern the same subject-matter between 
the parties executed contemporaneously must be 
treated as one contract. 

2. MORTGAGOR APPLYING PROCEEDs.—A chattel 
mortgage permitting the mortgagor to remain in pos- 
session, and to sell and apply the proceeds, or any part 
of them, to his own use, is fraudulent and void in 
law as against creditors. 


Prior to August, 1874, Geo. C. Farnham & Co., 
were trading at Neillsville,in Clark County. They 
became embarrassed in business, and transferred 
their stock of goods to their attorney, B. F. 
French. Two of the partners, Boardman and 
Palmer, had retired from the firm, leaving Farn- 
ham to carry on the business in his own name, and 
he was then trying to compromise with his credi- 
tors. On the 7th of August, Farnham called on 
Blakeslee, the plaintiff, and two others, to get them 
to endorse his paper, to enable him to carry out his 
compromise with his creditors. An arrangement 
was made, and said parties endorsed Farnham’s 
paper to the amount of $8.017.79. 

Before the arrangement, Farnham seems to have 
bought out his partners and to have given his in- 
dividual paper to the plaintiff and the two others 
who endorsed his compromise notes for $10,- 
000, due in eighteen months. Farnham executed 
to them a chattel mortgage on his stock, to secure 
the last mentioned sum, ‘*‘and also all goods, 
wares and merchandise which shall be purchased 
and added to the present stock during the exist- 
ence of this mortgage.” At the same time, and 
as a part of the transaction, the parties to the 
mortgage executed a contract in which it was 
agreed that one-half of all the proceeds of notes 
and accounts then in Farnham’s possession, 
amounting to about $5,000, should be applied in 
payment of the endorsed notes above mentioned ; 
and also that Farnham should deposit with one 
W.C. Allen, ‘*‘ one-half of all the proceeds from 
the sale of goods in said store, to be deposited 
weekly, and a full statement of said notes and de- 
posits rendered to said secured party every week.”’ 
It was understood that one-half the proceeds of 
sales, etc., was to be deposited to meet the matur- 
ing notes, and the other half to keep up the 
stock, ete. . 

The execution under which defendant as sheriff 
took possession was for a debt incurred by Farn- 
ham, subsequent to the above transactions, for 
goods which he purchased to keep up his stock. 

8S. N. Dickson, for plaintiff and respondent; 
O'Neill & Sheldon and Gregory & Pinney, for de- 
fendant and appellant. 

Ryan, C. J., delivered the opinion of the court: 
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The chattel mortgage and accompaning agree- 
ment, contemporaneously executed, to govern the 
same subject matter between the parties must be 
taken together and dealt with as one contract. 
Elmore v. Hoffman, 6 Wis. 68; Norton v. Kearney, 
10 Wis. 443. So taken, they give a mort- 
gage by a merchant to creditors of his entire 
stock of goods, licensing the mortgagor to remain 
in possession and dispose of the goods in the 
course of his trade, applying one-half of the pro- 
ceeds of the sale toward his liability to the mort- 
gagees. No provision is made in either paper for 
the disposition of the other half, which is, there- 
fore, left at the absolute disposal of the mortgagor 
for his own use. 

It was vain for the respondent to say that the 
mortgage contains no express agreement for the 
mortgagor’s use of one-half of the proceeds. The 
silence of the mortgage gives him the right as ef- 
fectually as express agreement could. Having 
applied one-half to the use of the mortgagees, and 








made no provision for the other, the mort- 
gage leaves that absolutely with the mort- 
gagor. He might hold it in money or lend it, 


or invest it at his pleasure, without breach of 
contract with the mortgagees who take no right 
under the mortgage to it or over it. He made 
the mortgage for payment of one-half only 
of the proceeds while he should remain in posses- 
sion. He retained the other half as effectually as 
he would have retained half of the goods had he 
mortgaged but half. 

It is quite unnecessary to consider what may be 
the rule elsewhere, though it is very generally, if 
not universally, the same as here. The validity of 
such a mortgage is not an open question in this 
state. A chattel mortgage permitting the mort- 
gagor to remain in possession, to sell and apply 
the proceeds, or any part of them, to his own use, 
is fraudulent and void in law as against creditors. 
Place vy. Langworthy, 13 Wis. 629: Steinart v. 
Deuster, 23 Wis. 136. 

There is another objection to the mortgage which 
might be sufficient of itself to avoid it. Secret liens 
on chattels remaining in possession of the owner 
are against the policy of the law. For this reason, 
when possession remains in the mortgagor, a chat- 
tel mortgage must be put on record to give it effect 
against creditors of the mortgagor. The mort- 
gage should therefore fully disclose the consider- 
ation upon which it goes and the nature of the 
lien given. It appears here that the mortgage it- 
self was put on record, but not that the accom- 
panying agreement was. It is quite evident that the 
mortgage of itself not only did not disclose the true 
nature of the transaction, but was calculated to 
conceal it and to mislead without notice of the ac- 
companying agreement. The mortgage itself pur- 
ports to cover the entire stock for money lent to 
the mortgagor, while the agreement discloses that 
it is in effect a mortgage of hulf the stock for in- 
demnity against liabilities assumed by the mort- 
gagees. This alone might avoid the mortgage as 


against creditors. Butts v. Peacock, 23 Wis. 359. 
But we prefer to rest our judgment on the 
ground first stated. 


The license given to the 





mortgagor to retain half the proceeds and use 
them at his pleasure, makes the written contract 
of the parties fraudulent and void in law as 
against creditors; absolutely void as to them, be- 
yond all aid from extrinsic facts. Parol evidence 
can make it neither better nor worse. Intent does 
not enter into the question. Fraud, in fact, goes 
to avoid an instrument otherwise valid. But intent, 
bona fide or mala fide, is immaterial to an instru- 
ment per se fraudulent and void in law. The fraud 
which the law imports to it is conclusive. Soa 
fraudulent agreement of parties by parol goes as 
fraud in fact to impeach a written instrument 
valid on its face. Fraud, in fact, imputed to a 
contract, is a question of evidence; not fraud in 
law. And no agreement of the parties in parol 
can aid a written instrument fraudulent and not 
void in law. Wood v. Lowry, 17 Wend. 492; 
Elgell v. Hart, 9 N. Y. 213; Robinson v. Elliott, 
22 Wall. 513. We doubt whether the parol under- 
standing as to the disposition of the other half of 
the proceeds with which the respondent undertook 
to supplement the written contract, would have 
redeemed from the taint of fraud in law, if in- 
serted in it. But it is very certain that the at- 
tempt to show itin aid of the mortgage was an 
attempt to vary the written contract by parol 
This appears too tamiliar to need even statement, 
much less discussion. And yet the elementary 
principle appears to have been overlooked in the 
court below. 

Apparently apprehensive of its validity the re- 
spondent tried to purge his title of the fraudulent 
mortgage. He undertook to show that the mort- 
gagor voluntarily surrendered possession to the 
mortgagees, his creditors, without respect to the 
mortgage. Whether he ciaimed such surrender 
as a payment, oras a pledge, is left uncertain. 
And the very uncertainty goes to disprove either. 
Indeed, there is a strong presumption that this was 
an afterthought. All the evidence of the circum- 
stances of the transfer of possession exclude such 
a theory. The mortgagor appears to have been 
hopeless of going on with his business and willing 
that the mortgagees should take possession, but 
unwiliing voluntarily to surrender it. He thought 
it would look better for him that the sheriff should 
take possession under the mortgage. And so the 
mortgagees employed the sheriff to take posses- 
sion, giving him a copy of the mortgage; and the 
sheriff, with the copy and under it, surrendered 
and 1eceived possession from the mortgagor, and 
delivered it over to the mortgagees. The act of 
the sheriff was, of course, unofficial; he was 
the mere agent of the mortgagees. So that, as 
matter of fact and of law, the mortgagees took 
possession under the mortgage, as was their right 
as between them and the mortgagor. Frisbee 
v. Langworthy, 11 Wis. 375; Heubner v. Koeb- 
ke, decided at the present term. We do not 
hold that the holder of a chattel mortgage may 
not relinquish his right under it, and accept the 
mortgaged goods from the mortgagor in payment 
of his debt or as a pledge. Such a transaction 
might be upheld ina proper case. But we do 
hold that such a shifting of title must be open, 
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express and explicit—as open, express and ex- 
plicit as the mortgage itself—and that one who 
takes possession of chattels, apparently under a 
mortgage, can not, when the mortgage fails him, 
shift his right of possession, by vague evidence of 
implied understanding, to payment of his debt as 
to a pledge for it. Both debtor and creditor must 
expressly be parties to either payment or pledge. 
And either must be established by the acts of the 
parties at the time, as expressly and satisfactorily 
as payment or pledge in any other case. Here 
there is no such evidence. And the subsequent 
course of the respondent in selling the goods under 
the mortgage, himself becoming the purchaser, for 
the evident purpose of changing his title as mort- 
gagee in possession to title as owner, is quite in- 
consistent with previous possession upon either 
payment or pledge. The respondent fails to es- 
tablish any prima facie right of possession, except 
under the mortgage. 

The charge of the learned circuit judge of the 
court below does not go upon any shift of respond- 
ent’s title from under the mortgage, It recog- 
nizes the mortgage throughout as the foundation 
of the respondent’s right. Butit appears inad- 
vertently to confound fraud in fact and fraud in 
law, as affecting the mortgage. The learned cir- 
cuit judge charged the jury that the mortgage is 
void on its face; that is, void in law. But he pro- 
ceeds, nevertheless, to submit the good or bad faith 
with which the mortgage was executed, as a ques- 
tion of fact for the jury, instructing them that it 
is valid if executed in good faith, invalid if exe- 
cuted in bad faith. 

Without expressly saying it, the charge seems 
to imply, as was argued here, that possession of 
the mortgagees, under the mortgage, would oper- 
ate to cure the fraud imputed to it by law. Itisa 
novel and startling proposition that possession 
under an instrument of title can be better than the 
instrument of title itself. But, strange to say, 
there is authority for the position. Read v. Wil- 
son, 22 Ill. 877; Brown v. Webb, 20 Ohio 389. In 
each of these cases a chattel mortgage appears to 
be held void in law, but possession under it good 
as against creditors. 

In neither of those cases, nor in this, would mere 
possession by the mortgagor before maturity of 
the mortgage, proprio vigore, import fraud in fact 
orin law. And so the validity of the mortgage 
does not rest on the mere fact of possession in 
either mortgagor or mortgagee. It is the fraud- 
ulent provision for possession which taints the 
mortgage with fraud, and makes it void as against 
creditors. ‘The judgment of law goes upon con- 
struction of the paper, without inquiry of fact 


outside of the paper. As against creditors the , 


paper is void from the beginning, and remains 
void always. No change of possession can purge 
it of the fraudulent provision, or operate to make 
that valid which was void before. Before and after 
possession taken, the title of the mortgagee rests 
equally on his mortgage, and the question between 
him and creditors of his mortgagor, is equally 
upon the validity of his paper title. The title ac- 
companies the possession and enters into it, and 








the possession rests upon the title. The mort- 
gagee’s possession under the mortgage is just as 
good or as bad as the mortgage itself; and no 
court possesses power to transmute a void mort- 
gage into a valid pledge. Robinson v. Elliott, 
supra. 

It is true that upon the default of the mortgagor 
the legal title to the chattels mortgaged is held to 
vest in the mortgagee; but under a mortgage like 
that here, it is legal title sub modo. The mortgagee 
can not apply the subject of the mortgage in abso- 
lute payment of his debt. He must sell it, apply- 
ing the proceeds to his debt, and accounting for 
the surplus to the mortgagor. And so his title and 
possession are executory, very much like a sher- 
iff’s upon execution. He must justify his posses- 
sion, and the execution of the duties of his posses- 
sion, like a sheriff. And he can no more do so as 
against creditors upon a mortgage void as to them, 
than a sheriff can justify his possession and pro- 
ceeding upon void process. 

The radical error, perhaps, in the cases cited for 
the respondent, more apparently so in the case in 
Illinois, seems to rest upon the theory that provi- 
sion for disposal of the mortgaged goods by the 
mortgagor to his own use, is indeed fraudulent and 
void in and by itself, but does not taint the entire 
mortgage with fraud; and that possession once 
taken by the mortgagee operates to purge the 
mortgage of the fraudulent provision. We need 
not cite authorities to show that a fraudulent pro- 
vision for possession and use by the mortgagor in- 
fects the entire mortgage, and avoids it wholly as 
to creditors. 

If it were imputed as fraud in fact against a 
mortgage fair on its face, that the mortgagee had 
suffered the mortgagor to sell the goods mort- 
gaged, and dispose of the proceeds to his own use, 
possibly subsequent possession taken by the mort- 
gagee might go to uphold his good faith, and to 
rebut fraud in fact. But nothing which a party 
claiming under a title fraudulent and void in law 
can do will go to better his title. While in posses- 
sion under a void title, he may sometimes acquire 
another which is valid. But we recall no way in 
which possession is held to be better than the title 
under which it is taken, except by operation of the 
statute of limitations. 

It is not necessary to comment on the respond- 
ent’s sale to himself. It could not better his title, 
however made. As made it appears to be a mere 
nullity. 

As there seems to have been confusion in the 
case between fraud in fact and fraud in law, it is 
perhaps proper to add that our judgment, pro- 
ceeding upon fraud in law, imputes fraud in fact 
to none of the parties. 

The judgment is reversed, and the cause re- 
manded to the court below for a new trial. 





—=—- 


IN a New York tourt-room the other day, a lawyer 
asked a witness: ‘I believe you have been a preacher 
in your day?’ To which the witness replied: “I 
once preached from the text: ‘ Woe unto you, lawyers, 
scribes, Pharisees, hypocrites; how shall ye escape the 
dominion of hell? ” 
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DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 
October Term, 1877. 
PRACTICE—APPEAL — TAKING SECURITY.—* None 
of the objections to this appeal are,in our opinion, 
well taken, except the one which relates to the ap- 
proval of the bond. That, we think, must be sus- 
tained. The security required upon writs of error 
and appeals must be taken by the judge or justice. 
Rev. Stats. sec. 1,000. He can not delegate this power 
to the clerk. Here the approval of the bond was by 
the clerk alone. The judge has never acted, but as the 
omission was undoubtedly caused by the order of 
eourt permitting the clerk to take the bond, the 
ease is a proper one for the application of the rule by 
which this court sometimes refuses to dismiss appeals 
and writs of error, except on failure to comply with 
such terms as may be imposed for the purpose of sup- 
plying the defects in the proceedings. Martin v. 
Hunter’s Lessee. I Wheat. 361; Dayton vy. Lash, 94 U. 
S. 113."—O’ Reilly v. Edrington. Appeal from the Cir- 
euit Court of the United States for the Southern Dis- 
trict of Mississippi. Opinion by Mr. Chief Justice 

WalITE. Amendment allowed. 

UNITED STATES STATUTES AS TO AGREEMENTS OF 
SEAMEN. —1. The provision of the United States 
Statutes (R. S8.,§ 4511), requiring the agreements of 
seamen to be signed in the presence of a shipping 
commissioner, refer only to the agreements described 
in section 12 of the original act; nor does it include 
those which are excepted from the operation of section 
12 by the second proviso te the same section, nor either 
of the three cases excepted by the amendatory act. 
2. “ Beyond all doubt that amendment and the twelfth 
section of the original act must be read together in 
disposing of the present case, as the amended act was 
passed before the supposed wrongful act of the re- 
spondent was committed. When those two provisions 
are read together, itis an easy matter to specify the 
cases in which shipping commissioners must act, or in 
which the agreement of the seamen is required to be 
signed in the presence of such a commissioner. They 
are as follows: (1) Where the ship is bound from a 
port in the United States to a foreign port, not includ- 
ing the ports of the British provinces, or the ports of 
the West India islands, or the Republic of Mexico, or 
lake-going vessels touching at foreign ports. (2) Ships 
of seventy-five tons burden or upward bound from a 
port on the Atlantic to a port onthe Pacific, or vice 
versa.”—United States v. Brig Grace Lathrop. Ap- 
peal from the Circuit Court of the United States for 
the District of Massachusetts. Opinion by Mr. Jus- 
tice CLIFFORD. Decree affirmed. 

RESULTING TRUSTs — LIMITATION.—It is an un- 
doubted rule of law in Pennsylvania, that a resulting 
trust in Jand, if not sought to be enforced for a period 
of twenty-one years, and if not reaffirmed or contin- 
ued, will, under ordinary circumstances, be extin- 
guished. This rule is especially applicable where the 
party having the legal title, has, during the requisite 
period of twenty-one years, been in notorious and ad- 
verse possession, paying the taxes and exercising all 
the usual rights of ownership, and his title has, for 
the whole period, been on record in the proper office. 
A lea ing case is Stimpfler v. Roberts, 6 Harris, 283, 
which adopts the general rule, that a resulting trust, 
resting in parol, is to be regarded as extinguished 
after the lapse of twenty-one years. This case has 
frequently been affirmed by subsequent cases cited in 
the defendant’s brief. In Fox v. Lyon, 9 Casey, 481, it 
is said: ‘‘In Stimpfler v. Roberts, it was decided, on 
great consideration, and reaffirmed in Brock v. Sav- 
age, 7 Casey, 421, that, where a warrant is issued to 
one person, and the purchase-money is paid by an- 
other, and the patent is afterwards taken out by the 





nominal warrantee, the right of him who paid the 
purchase-money is gone, unless he takes possession of 
the land, or brings ejectment to recover it, within 
twenty-one years from the date of the warrant; and 
after that lapse of time he can not recover, no mstter 
how clearly he may be able to prove that the legal 
owner was in the beginning a trustee for him.” And 
this decision was followed and reaffirmed in the sub- 
sequent cases of Halsey v. Tate, 2 P. F. Smith, 311, and 
in Lingenfelter vy. Richey, 12 P. F. Smith, 123. In the 
latter case, it was claimed that a deed absolute on its 
face, was nevertheless in trust. The court, following 
and relying on the case of Stimpfler v. Roberts, and 
other cases to the same effect, with reference to the 
parties claiming the benefit of the said trust, said; 
“As they claimed title to the land against the express 
language of the deed, they were bound to show by 
clear and satisfactory evidence that there was a result- 
ing trust in favor of Sparks, and that he had taken 
such possession of the land, or exercised such exclu- 
sive acts of ownership over it, within twenty-one years 
from the time the trust arose, as would prevent its ex- 
tinguishment.—Hing v. Pardee. In error to the Cir- 
cuit Court of the United States for the Western Dis- 
trict of Pennsylvania. Opinion by Mr. Justice BRaD- 
LEY. Judgment affirmed. 


—— 


SOME RECENT FOREIGN DECISIONS. 





** COVENANT ”—PROVISO — CONDITION — STIPULA- 
TION—FORMAL WORDS UNNECESSARY TO CONSTITUTE 
A COVENANT.—Brooks v. Drysdale, English High 
Court. Chy. Div., 26 W. R. 331.—An agreement for the 
sale, by the defemdant to the plaintiff, of a public 
house, contained a clause by which the plaintiff was to 
take the lease held by the defendant, “ subject to the 
performance of the covenants thereby reserved and 
contained, such covenants being common and usual 
in public houses.” It subsequently appeared that the 
defendant’s lease contained a proviso or condition in 
these words, ‘* Provided always, and these presents 
are upon this express condition, that all and every un- 
derlease, deed of assignment, &c., which shall be made 
and executed during the term, shall be left with the 
solicitor of the ground landlord within two months of 
its date for the purpose of registration, and a fee of 
one guinea paid for such registration,” and the plain- 
tiff refused to complete the purchase and sought to 
recover back his deposit. Held, that whether the 
clause in question amounted strictly to a **‘ covenant ” 
or not, it was included in that term in the agreement 
between the plaintiff and the defendant, the words be- 
ing used generally. Held, further, per GROVE, J., 
that the clauses amounted to “ta covenant” in the 
strict sense of the word. 


LESSOR AND LESSEE--USER BY TENANT—COVE- 
NANT BY. LESSOR TO REPAIR—WASTE.—Saner v. 
Belton. English High Court of Justice, Chy. Div., 26 
W. R. 394.—A lessor covenanted to keep the main 
walls and timbers of a warehouse in repair. There 
was a proviso for abatement of rent in case the prem- 
ises became untenantable through “ flood, fire, storm, 
tempest, or other inevitable accident.” The ware- 
house had been seriously damaged during the user of 
the defendant the lessee, but such user was not 
proved to have been improper. The lessor had enr- 
tered and spent some time in doing extensive repairs. 
Held, that the lessor’s covenant to keep in repair 
amounted to a covenant to put and keep in repair with 
regard to the class of tenement demised; and that, 
therefore, having regard to the user proved he had ne 
right of action against the lessee for waste. But sem- 
ble, in the absence of such covenant, no user of a ten- 
ement which is reasonable and proper, having regard 
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to the kind of tenement to which the one in question 
belongs, is waste. On a counter-claim for abatement 
of rent for the period during which the premises were 
partly unfit for use and occupation: Held, that “in- 
evitable accident ” must be ejusdem generis with the 
accidents specified, and that the term did not apply to 
any thing arising from the acts or defaults of either of 
the contracting parties. 


SLANDER—WORDS ACTIONABLE PER SE—“‘ SWIND- 
LER AND ROGUE.”—Black v. Hunt. Irish Court of 
Queen’s Bench, 12 Ir. L. T. Rep. 24. The complaint 
alleged that the defendant falsely and maliciously spoke 
and published of and concerning the plaintiff the words 
following—that is to say, ‘‘ You (meaning the plain- 
tiff) are a swindler, a rogue, and a low tinker.” The 
defendant demurred thereto, on the grounds that the 
words complained of did not impute to the plaintiff 
the commission of any crime punishable by any tem- 
poral court of criminal jurisdiction; that it was not 
alleged in, nor did it appear from the said count that 
the said words, or any of them, occasioned or caused 
any special damage to the plaintiff; and that the said 
words were not actionable in themselves. Curtis, in 
support of the demurrer, cited Savil v. Jardine, 2 H. 
BI. 532; Starkie on Slander, 8rd Ed. 74. Houston, con- 
tra. This case is governed by Kinahan v. McCullagh, 
11 Ir. L. T. Rep. 45, in which it is distinetly decided 
that, when words capable of imputing an indictable 
offense are spoken, they are actionable. Here the 
word “swindler” is capable of imputing an indictable 
offense—namely, the offense of obtaining money or 
goods by false pretenses. [May, C. J.—I am not 
aware of any case that sustains the proposition that 
the word “swindler” necessarily involves the impu- 
tation of an indictable offense. FITZGERALD, J.—The 
word *‘swindler” standing by itself is merely a term 
of general abuse.] It includes a charge of defrauding 
by means of artifice and false pretense which consti- 
tutes an indictable offense. [FITZGERALD, J.—A man 
may borrow from another money which he does not 
repay, and the creditor may call him a swindler, yet 
he may not have obtained the amount by any false 
pretence.] According to Kinahan v. McCullagh, ubi 
sup., if the words are capable of imputing an indicta- 
ble offense, that would be enough. The slanderous 
words used by the defendant in this case did involve 
an imputation of the commission of indictable offenses. 
According to Webster’s Dictionary a “swindler” is 
one who obtains money or goods under false pre- 
tences; and Johnson’s Dictionary defines “ swind- 
ling’ to be premeditated imposition. May, C. J.—We 
are all of opinion that the demurrer must be allowed. 
The authorities go to the extent that words that do 
not impute to a party an actual crime which would 
forn: the subject-matter of an indictment cun not con- 
constitute a ground for an action of slander, and it is 
too late in the day to endeavor to establish a different 
doctrine. In Kinahan vy. McCullagh, 11 Ir. L. T. Rep. 
45, there were particular circumstances which dis- 
tinguish it from the present case. O’BRIEN, FITz- 
GERALD and Barry, JJ., concurred. Demurrer al- 
lowed. 


ABSTRACT OF DECISIONS OF THE ST. 
LOUIS COURT OF APPEALS. 
[Filed March 26 and April 2, 1878.] 


Hon. EDWARD A. LEwIs, Presiding Justice. 
‘6 } nny a } Associate Justices. 
.S. tN, 


EXCEPT AS BETWEEN THE PARTIES THEMSELVES 
it is not competent to show by oral testimony that a 
recorded bill of sale of chattels, absolute on its face, 
was not an absolute conveyance, but a mortgage. The 





absolute property in chattels is with the possession, 
unless the loan or reservation of a use in property is 
evidenced by an instrument of writing duly recorded. 
Reversed and remanded. Opinion by BAKEWELL, J. 
—Moore v. Keep. 

ACCOUNT—SET-OFrF.—A sued B and C for a balance 
of account due A; atthe same time A, together with 
his partner D, owed defendants on another account; 
they pleaded this account due by A and Bas a set-off to 
the account due by Band C to A. Held, that the set- 
off was well pleaded. A firm indebtedness can be set- 
off against a claim by an individual member of the 
firm. By mutuality, in the statute of set-off, is meant 
that the indebtedness must be such as to entitle plain- 
tiff to an action against defendant, and defendant to 
an action against plaintiff. Reversed and remanded. 
Opinion by BAKEWELL, J‘— Weiss v. Wahi et al. 

CRIMINAL LAw — EVIDENCE — TAMPERING WITH 
WITNESS— ORDER OF INTRODUCTION — CHARACTER. 
—1. It is not error for tire court to letin evidence that 
witness has been tampered with, before the prisoner is 
connected with the attempt to corrupt the witness. If 
the prosecution fails to connect the defendant with the 
attempt, the testimony as to tampering with the witness 
should be taken from the jury by an instruction. But 
it is the duty of defendant’s attorney to ask this in- 
struction; and if he neglects to do so, and the court 
omits to give it, this is no ground for reversal. 2. 
The order in which evidence is introduced is not a 
matter for exception. Where evidence is introduced, 
as to a matter which can not be competent unless de- 
fendant is connected with it, the court can not see that 
it is not competent until that fact is developed by fail- 
ure to introduce the connecting proof, andif the defend- 
ant desires to exclude it, it is his duty to require the 
prosecuting attorney to state atthe time for what pur- 
pose it is offered, and whether he expects to make it 
relevant by further evidence. 3. Where a witness has 
testified to the bad character of another witness for 
truth and veracity, it is proper to ask the impeaching 
witness whether he would believe the witness whose 
character is attacked under oath. But, where a wit- 
ness has been otherwise abundantly impeached, and 
two witnesses have been allowed to state that they 
would not believe him under oath, the case will not be 
reversed merely because the trial judge improperly 
refused to allow the question to be put to a third wit- 
ness. 4. Where it is plain that the conviction is right, 
and the guilt of the accused is clearly made out by 
proper evidence so as to leave no room for reasonable 

- doubt, the judgment will not be reversed for immate- 
rial error which could not possibly have prejudiced the 
accused. Affirmed. Opinion by BAKEWELL, J.—State 
v. Rothschild. 

PARTNERSHIP—DISSOLUTION—RIGHTS OF PARTIES. 
—1. Whcre a partnership was created for a joint un- 
dertaking, each partner to collect certain proceeds of 
the joint undertaking, the entire receipts to be shared 
upon a basis fixed in the agreement, any claim prefer- 
red by one partner against the other for a share of the 
proceeds unfairly withheld, would be the proper sub- 
ject for the taking of an account to ascertain the vari- 
ous items of receipt and disbursement by each partner, 
to compare them together, znd strike the proper bal- 
ance. But if the parties themselves have cast up the 
items and agreed upon the state of the account and 
struck the balance either way, there is no further ac- 
counting to be had, except on a suggestion of fraud or 
mistake, and the court cannot interfere with the re- 
sult freely and deliberately settled by the parties. 2. 
In such a settlement, plaintiff, on the supposition that 
certain freights would be received, made to defendants 
an advance on profits anticipated on freights, but which 
were never realized, owing to the destruction of cargo; . 
defendants deny the partnership. Such an issue of 
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facts raises no question of account. Plaintiff is enti- 
tled to recover the whole amount said to be errone- 
ously paid, or nothing. Certain other freights are 
claimed by plaintiff of defendant, the amount of which 
was ascertained in settlement, and, as to which, de- 
fendant is entitled to one-half or nothing. The prayer 
of the petition was for an account; but as the charac- 
ter of the claims in suit was such that they might be 
prosecuted under the appropriate counts for money 
had and received, and for account stated, held, that the 
issues were properly triable by a jury, and that the 
case was not one for areference, or triable by the court. 
Affirmed. Opinion by LEwIs, P. J.—WSilver v. St. L. & 
IM. R. R. 

PURCHASE OF LANDS—BROKER’S COMMISSION— 
DEFENCE—DRUNKENNESS.—1. Where one employed 
a broker to purchase, of the person in possession, cer- 
tain real estate, at a fixed price, the broker to receive 
for his commissions a certain percentage, to be de- 
ducted from the purchase money, ana the broker ef- 
fected the sale and obtained a gooa deed from the 
person named, with the usual covenants, which was 
rejected by the vendee, who refused to carry out the 
purchase on the plea that the whole thing was a joke, 
it was no error, in a suit against the employer by the 
broker for damages in depriving him of commissions by 
refusing toaccept the deed and pay the purchase money, 
to refuse to go into the question of the title of the prop- 
erty and of the power of the one executing the deed to 
sell, and of the reasonableness of the price which defend- 
ant had offered. 2. When the defense in such a case was 
want of mental capacity to contract, testimony as to 
the actual value of the ground could be competent 
only where the offer was to show that the price of- 
fered was not only above market value, but so exor- 
bitant as to be wholly inconsistent with good faith on 
the part of the broker accepting the contract of effect- 
ing apurchase. 3. That the written agreement to sell, 
obtained by the broker from the vendor, according to 
his instructions, might not have been suflicient in an 
action to enforce specific performance, is no defense to 
a suit by the broker for his commissions where it ap- 
peared that there was a substantial compliance by the 
broker with the terms of his contract, that the am- 
biguity in the memorandum of sale did not damage 
defendant, and that the memorandun, in fact, effected 
the purpose for which it was made, and that its terms 
were fully carried out according to the intention of the 
parties, by the persons to be bound by it. 4. An ac- 
ceptance of an offer of purchase of real estate, which 
provides that the present occupant shall have reason- 
able time to vacate the premises, is not a counter- 
proposition, or modification of the offer, but an ac- 
ceptance of the same thing in the same sense. 5. 
Meie excitement from the use of intoxicating liquors is 
not such drunkenness as will enable a party to avoid 
his contracts; such excitement and drunkenness must 
be excessive and absolute, so as to suspend the reason 
and create impotence of mind at the time of entering 
into the contract. ‘* Absolute drunkenness,” does not 
mean complete insensibility; and an _ instruction 
couched in the foregoing language, is not objection- 
able for the use of this phrase. It is an intelligible 
direction to the jury. Affirmed. Opinion by BakE- 
WELL, J.—Cavender v. Waddingham. 

ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 
October Term, 1877. 
Hon. T. A. SHERWOOD, Chief Justice. 

“Wo. B. NaPpron, 

“© WarRWICK HouGu, 
* EE. H. Norron, 
“ JOHN W. HENRY, 


APPEAL—FINAL JUDGMENT.—No appeal lies from 
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the judgment of the circuit court sustaining a motion 


to set aside a judgment before rendered. The plaintiff 
should have refused to proceed and suffered judgment 
to go against him if he desired to bring the ac- 
tion of the court in setting aside the judgment before 
the supreme court. 31 Mo. 258; 50 Mo. 431; 51 Mo. 
459. Opinion by HouGnH, J.—State to use of Merrill 
v. Grant. 


MASTER AND SERVANT. —Where a yard-master, 
whose business was to house and care for the engines 
on a railroad, at the round-house, mounted an engine 
which had been run into the yard by the engineer and 
left for the vard-master to take care of, and on his 
own errand ran the engine a mile or two up the track, 
on which run the plaintiff’s mule was killed, the com- 
pany is not liable. Mitchell v. Crossweller, 13 Com. 
Bench., 236. Opinion by HouGu, J.—Cousins v. 
H. & St. Jo. R. R. 

DAMAGES FOR BREACH OF CONTRACT OF HIRING. 
—The question whetker the plaintiff was wrongfully 
discharged is a question forthe jury on proper instruc- 
tions. In an action for a wrongful discharge brought 
before the expiration of the term, the damages can not 
exceed the contract price. Ina $350 suit, where the 
jury allowed $100 damages, this court will not reverse, 
even if it should appear that the verdict covered an 
item of $2 50 to which plaintiff was not entitled. De 
minimus non curat lex. Opinion by HouGu, J.— 
Lambert v. Hartshorne. 

EJECTMENT—PARTIAL RECOVERY — AMENDMENT. 
—Plaintiffs (having failed to make some parties in in- 
terest parties to the suit) recovered judgment for five- 
sixths of the land, and it appearing that this was a 
larger part of the estate than those defendants who 
were sued were entitled to, they now seek by amend- 
ment in this court to add the names of the other heirs 
representing the excess of the recovery. This can not 
be done. Where a tenant in common exercises any 
such acts of ownership over the land as are consistent 
with his legal relation to the estate, no adverse posses- 
sion arises from the possession which he might legally 
have held as tenant in common. Opinion by HouGH, 
J.—McQuiddy et al. v. War et al. 


MUNICIPAL BoNDs.—Plaintiff’s petition, in the na- 
ture of a bill in equity, prays that bonds issued by 
Franklin county, under the act of March 21, 1868, be 
delivered up to be cancelled, etc., etc. The only ground 
of the petition is the alleged unconstitutionality of the 
act of March 21, 1868. The act is constitutional, and 
the petition was properly dismissed. Steines el al. v. 
Franklin Co., 48 Mo. 167; Ritchie v. Franklin Co., 22 
Wallace, 67. Opinion by HouGu, J.—Bradley v. 
Franklin Co. 

[NoTEe.—Sherwood, C. J., and Henry, J., do not con- 
cur in this opinion, holding that Steines v. Franklin 
Co. should not be adhered to. } 


TRESPASS — MUNICIPAL CORPORATIONS — TREBLE 
DAMAGES.—Where, to an action of trespass, defend- 
ant pleaded license given by a party in possession of 
the locus in quo, and there was a judgment for the 
plaintiff, there being no bill of exceptions in the case, 
the judgment must be affirmed. Inthis particular case 
the court holds that the damages should be single only, 
and the case is reversed with instructions to the circuit 
court to enter judgment for the amount of the verdict; 
but itis broadly intimated in the opinion that municipal 
corporations ought not to be held for treble damages in 
any case. 52 Ill. 256; 49 Ill. 241; Field on Damages, § 80. 
Opinion by HouGu, J.—Hunt v. City of Boonville. 


EJECTMENT—ENTRY—EVIDENCE.—A forcible entry 
upon land in the possession of another does not pre- 
vent the statute of limitations from running against 
the intruder’s title. The time that the intruder keeps 
possession will be added to the occupancy of the ad- 
verse claimant. 50 Mo. 19; Pellav. Schalt, 24 Iowa, 
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283. Those conveyances only are excluded from the 
operation of the 35th section of the statute on evi- 
dence, which are included in the 35th section of the 
statute on conveyances; and those included in the lat- 
ter section are such only as have been executed and 
acknowledged out of this state and within the United 
States, according to the laws of the place where exe- 
euted. Tully v. Canfield, 60 Mo. The act of March 
22,1873 (Acts 1873, p. 44), was only a legislative in- 
terpretation of sections 35 and 36 of the statute on 
evidence. Opinion by HouGu, J.—Ferguson v. Bar- 
thelow et al. 


Swamp LANDS—RAILROAD GRANTS—EVIDENCE.— 
A certificate of the commissioner of the general land 
office, dated December 30, 1873, that a certain list of 
swamp lands, including the land in controversy, was 
a true and literal copy of the original swamp land se- 
lections on file in his office, is not evidence that the 
proper officer had ever certified to this state the land in 
controversy to be swamp land, in pursuance ef the 
swamp land act of September 28, 1850, or that any ac- 
tion had been taken in reference to such lands. If the 
lands in controversy were not in fact swamp lands, and 
the secretary of the interior had not inciuded them in 
any lists of lands certified to this state to be swamp 
lands, even though they had been selectedand reported 
to the register of lands by the county commissioners, 
and to the commissioner of the general land office by 
the surveyor general, the title to them did not vest in 
the state by the act of 1850, nor prior to the confirma- 
tory act of March 3, 1857, which would have given the 
state the title if the lands were then vacant and unap- 
propriated; and, therefore, in a controversy origin- 
ating prior tothe act of March 3, 1857, it need not be 
material to inquire whether the lands were in fact 
swamp lands, and parol testimony was admissible on 
that question. Where, therefore, the land in contro- 
versy did not pass to the state under the act of 1850, and 
prior to the act of March 3, 1857, had been legally ap- 
propriated to aid in the construction of railroads in 
this state, under the acts of June 10, 1852, and August 
8, 1854, the confirmatory act of 1857 could not date 
back so as to extinguish a valid title acquired under 
other acts of Congress prior to the passage of the tem- 
porary act. Opinion by HouGu, J.—Funkhouser v. 
Peck. 


———— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


October Term, 1877.—Filed Jan. 21, 1878. 
Hon. JOHN SCHOLFIELD, Chief Justice. 

‘* SIDNEY BREESE, 
* TT. LYLE DICKEY, 
** BENJAMIN R. SHELDON, 
“© 6PICKNEY H. WALKER, 
* ~6JOHN M. Scott, 
** ALBPRED M. CRalIG, } 


- Chief Justices. 


INDICTMENT—LIBEL— VARIANCE. — An indictment 
for libel which sets out the libel preceded by the 
words “as follows,” is sufficient under the Illinois stat- 
ute. An objection on the ground of variance between 
the indictment and the libel, as proved, must be made 
in the trial of the cause, and cannot be tirst raised in 
the appellate court. Opinion by WALKER, J.—Clay v. 
The People. 


EVIDENCE—DEPOSITIONS.— An objection can not be 
made in the upper court to the admitting in evidence 
of depositions taken, unless a motion was made in the 
lower court to suppress the depositions. Ina suit to 
set aside a conveyance as fraudulent, it is competent 
to putin evidence the files of the circuit court in a 
certain case to prove that, at the time of the alleged 
fraudulent conveyance, suit had been brought against 








the grantor to recc ver $5,000 damages. Opinion by 
CRAIG, J.—Jones v. King. 

PRACTICE — STATUTE — APPEALS FROM COUNTY 
CourT.—1. Under the statute of July Ist, 1874, re- 
pealing the law of 1872, in reference to appea's taken 
from the county to the circuit court and requiring a 
trial de novo to be had on appeal in the circuit court, 
where a trial was had in the county court before the 
act of 1874 went into effect, but the appeal to the cir- 
cuit court was not perfected before that time. Held, 
that the appeal was governed by the law in force, and 
a trial de novo must be had in the circuit court: 2. A 
party to a suit has no vested right in the rules of prac- 
tice in force when the suit is brought, but it is com- 
petent for the General Assembly to repeal such prac- 
tice and adopt another, and the practice would be 
governed by the latter. Opinion by WALKER, J.—Lucas 
v. Dunnington. 


_ 
—__ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 
November Term, 1877. 
Hon. HORACE P. BIDDLE, Chief Justice. 
“WILLIAM E. NIBLACK, 
“© 6 JAMES L. WORDEN, 


‘* ~=6GEORGE V. Howk, 
* SAMUEL E. PERKINS, 





Associate Justices. 


- 


COMMON CARRIERS—WHEN CONSIGNOR MAY MAIN- 
TAIN SUIT AGAINST.—As a_ general rule, a_ suit 
against a common carrier for the loss of goods must 
be brought by the consignee. But where the goods 
are market ‘*C. O. D.,” the contract of the carrier is 
not only for the safe carriage and delivery of the 
goods to the consignee, but he further contracts with 
the consignor that he will “‘colle:t on delivery,” and 
return to the latter the charges due on the goods. Un- 
der such a contracts, if the carrier returns neither the 
goods nor the charges due thereon, on demand, the 
consignor may maintain an action for the loss. Opin- 
ign by Howk, J.—U. S. Express Co. v. Keifer et al. 

PRINCIPAL AND AGENT—CONDITIONAL SUBSCRIP- 
TION.—W here the agent wrote to his prineipal: ** We 
are trying to get the local passenger, freight depot and 
machine shops of the Ft. W.. J. & S. railroad to locate 
on the city park property north of the city,” and the 
principal answered: * You may put me down for $400 
provided you get the improvement you speak of,” and 
the agent thereupon signed his principal’s name to a 
paper of the following purport: “In consideration 
that the Ft. W., J. & S. R. R. Co. locate their loca- 
freight and passenger depots and such machine shops 
as may be required by them at Ft. Wayne,” ete.; Held, 
the subscription was such an essential departure from 
the terms of the agent’s authority as to render his ac- 
tion inoperative and void as to his principal. Opinion 
by PERKINS, J.—Drover v. Evans, et al. 

MARRIED WOMAN’S SEPARATE ESTATE — How 
CHARGED.—Contracts of married women, possessing 
separate property, may be divided into three classes: 
(1) General contracts not concerning their separate 
property and not expressing an intention of charging 
the same. (2) Such contracts as pertain to and con- 
cern their separate estate. (3) Contracts not concern- 
ing their separate estate, but in which they express an 
intention of charging the same upon their separate 
estates. Contracts of the first class are void, or at least 
voidable. Contracts of the second class are valid, and 
may be enforced against the separate property in re- 
lation to which they are made and performed. Con- 
tracts of the third class are valid, and payment of 
them may be enforced out of the income of their sep- 
arate estates, and, perhaps, if necessary, out of the es- 
tates themselves. 20 Ind. 54. Where the contract in 
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question was a note given for a piano, and was in the 
following words: 
** $200. FOWLER, IND., December 10, 1874. 

One year after date I promise to pay to the order of 
E. D. Richards, out of my own separate estate, two 
hundred dollars. Mary O’BRIEN.” 
Held, the intention of the maker to charge the debt 
upon her separate estate was sufficiently manifested, 
and the court might properly order it to be paid ont of 
the income thereof. Opinion by PERKINS, J.—Rich- 
ards v. O’Brien. 

EFFECT oF RECORDING UNAUTHORIZED INSTRU- 
MENTS—CONSTRUCTIVE NOTICE.—The following en- 
try was made in the reeorder’s office over against a cer- 
tain mortgage duly recorded therein, of which Rebec- 
ea A. Etzler was the mortgagee: “‘ The debt secured 
by this mortgage being fully paid and satisfied I here- 
by release and forever discharge the same from record 
this 14th day of July, 1870. Rebecca A. Etzler.” Af- 
terwards John H. McClellan, the mortgagor, made the 
following entry immediately under the above: ‘‘The 
consideration for which this satisfaction was entered 
on this mortgage has wholly failed, and the same re- 
mains in full force and binding as fully as if there had 
been no acknowledgment of the payment ofthe same. 
July 31, 1870. John H. McClellan.” Held, that the 
entry made by McClellan, not being an instrument 
which the law authorized to be recorded, or in any 
manner entered upon the mortgage record, no one was 
bound to take notice of the matters contained therein. 
4 Ind. 283; 32 Cal. 376; 40 Ill 535; 43 Vt. 462. Uponthe 
entry of satisfaction on the mortgage record, the re- 
cord ceased longer to be constructive notice of the ex- 
istence of the mortgage, and therefore the mortgage, 
though still unpaid, stood on the same footing as an 
unrecorded mortgage. In ‘order, therefore, to make 
the mortgage thereafter operative against any person 
claiming title to the mortgaged land, and not a party 
to the mortgage, it was necessary to show actual notice 
of the existence and non-payment of the mortgage. 
Opinion by NIBLACK, J.—Lizler, et al. v. Evans. 


—>— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 
January Term, 1878. 


Hon. ALBERT A. HORTON, Chief Justice. 
be 


“s > Pt a ne } Associate Justices. 





JURISDICTION —EVIDENCE OF SERVICE—J UDGMENT 
—Recorps.—1. A finding in the journal entry of a 
judgment of a court of record of due service of sum- 
mons is prima facie evidence thereof. 2. Where this 
finding is in general terms and the record discloses one 
service and only one, the finding will be presumed to 
have reference to that service, and the validity of the 
judgment will turn upon the sufficiency of that service. 
3. But where the record discloses that in fact two 
summonses were issued and two services made and the 
papers in the case, including the summonses, are all 
lost or destroyed, the prima facie evidence of service 
from the recital in the journal entry will not be over- 
thrown hy the fact that but one summons and one re- 
turn are copied into the final record. 4. The final re- 
cord, the journal and the appearance docket, are each 
records of the court, and the silence of the former does 
not negative the existence of a fact shown by either of 
the two latter. Opinion by Brewer, J. Affirmed. 
All the justices concurring.—Driscoll v. Soper. 


PRACTICE—CONVICT A WITNESS—EvVIDENCE—AR- 
GUMENT OF COUNSEL.—1. The finding of the jury up- 
on the conflicting evidence as to the facts in this case 
will not be disturbed by this court. 2. A convict in 





the state penitentiary is a competent witness in a civil 
action or proceeding: 3. In an action brought by S, 
against W. to recover moneys of the former alleged to 
have been stolen by the latter, an anonymous letter, re- 
ceived through the office by S, and admitted to have 
been written by W, and written in consequence main- 
ly, as the latter stated in his testimony, of his hearing 
that S was charging him with the larceny, was admit- 
ted in evidence; Held, no error, although the letter 
was principally filled with mere matters of abuse, and 
contained no direct notice of the charge and only one 
expression which seems, and that not clearly, to have 
any reference to it. 4. A counsel in his argument to 
the jury should confine himself in his statements of fact 
to the matters in evidence. If he travel outside the 
case, and asse:t to be facts matters not in evidence, he 
is guilty of misconduct for which he may be punished 
personally. Sometimesalso, the interests of justice re- 
quire that the verdict returned in ‘his client’s favor 
shall be set aside on account thereof. But there is no 
absolute rule to this effect. All that can be safely laid 
down is that whenever, in the exercise of asound dis- 
cretion, it appears to the court that the jury may have 
been influenced as to the verdict by such extrinsic 
matters, however thoughtlessly and innocently uttered, 
or that the statements were made by counsel in a 
conscious and defiant disregard of his duty, then the 
verdict should beset aside. Opinion by BREWER, J. 
Affirmed. All the justices concurring.— Winter v. Sass. 


_ 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 
December Term, 1877—Filed March 20, 1878. 


Hon. W. W. JOHNSON, Chief Justice. 
= JOSIAH SCOTT, . 
‘ a 
“ phe ’ Associate Justices. 
- , 
“ T. Q. ASHBURN, 





EVIDENCE—INADMISSIBILITY OF WHERE ADVERSE 
PaRTY CLAIMS AS ‘‘GRANTEE” OF A DECEASED PER- 
SON—CONSTRUCTION.—1. The provision of section 313 
of the code, as amended March 2, 1871, which excludes 
a party from testifying in a civil action where the ad- 
verse party claims as “grantee” of a deceased person, 
does not apply to the assignee of a chose in action. 
2. In an action on a promisory note against one pur- 
porting to be the maker, by an assignee of the note 
from its original holder and owner who died after the 
assignment, the defendant is a competent witness to 
prove any fact material to the issue in the case, whether 
it transpired before or after the death of the assignor. 
Judgment reversed and cause remanded. Opinion by 
Day, J.—Elliott v. Shaw. 

PRACTICE—BILL OF EXCEPTIONS—CONTRACT— 
STATUTE OF FrauDsS.—1. In order to take advantage of 
error in the ruling of the Court admitting testimony, the 
b‘ll of exceptions thereto must be signed and filed as 
part of the record at the trial term. 2. If, however, a 
motion for a new trial is overruled, and a bill of excep- 
tions taken embodying all the testimony and charge of 
the Court, the whole record will be examined to ascer- 
tain if the verdict is sustained by the law and the 
evidence, although the bill was taken at the term when 
the motion for a new trial was overruled, this being 
subsequent to the trial term. 3. E contracts with S to 
build a house, and S contracts with G to furnish labor 
and materials. G refuses to furnish such labor and 
materials, except upon a promise made to him by E 
that he himself will pay the bill out of funds coming to 
8; Held, to be a contract .not within the statute of 
frauds soas to make a writing necessary. 4. The work 
being done, and it being agreed by all that E should 
pay G, who was to give up his claim against 8 and look 
to E alone for payment; this is such a contract as need 
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not be in writing under the statute. Judgment affirmed. 
Opinion by WRIGHT, J.—Estabrook v. Gebhart. 


IMPLIED TRUST—HUSBAND AND WIFE.—1. A trust 
raised by implication of law may be proved by parol. 
2. An implied or constructive trust may be established 
from the acts of a party who has obtained money upon 
the faith of his agreement to buy lands in the name of 
his wife, and having bought them takes the titleto him- 
self. 3. A husbandso receiving money,which would not 
have been advanced except upon the agreement that it 
was for the wife’s benefit, and to be invested in her 
name, is an agent for the wife, and by taking the deed 
to himself under such circumstances, makes himéelf a 
trustee ex maleficio. 4. If the husband is a participant 
in inducing the purchase for the wife’s benefit, receives 
the money for that purpose to invest in her name, and 
then buys for himself, this is such a fraud as will create 


a trust. against him, and those claiming under him with | 


notice. Opinion by WRIGHT, J.- -Newton v. Jennings. 

PARENT AND CHILD— WRONGFUL TAKING OF IN- 
FANT FROM CUSTODY OF GRANDFATHER—PRACTICE. 
—1l. Asa general rule the parents are entitled to the 
custody of their minor children. When they are living 
apart, the father is, prima facie, entitled to that cus- 
tody, and, when he is a suitable person, able and will- 
ing to support and care for them, his right is para- 
mount to that of all other persons, except that of the 
mother, in cases where the infant child is of such 
tender years as to require her personal care; but in all 
eases of controverted right to custody the welfare of 
the minor child is first to be considered. 2. The 
father’s right is not, however, absolute under all cir- 
cumstances. He may relinquish it by contract, forfeit 
it by abandonment, or lose it by being in a condition of 
total inability to afford his minor children necessary 
care and support. 38. Where the father and mother, 
living apart, by agreement transfer the care and cus- 
tody of their infant children to the grandfather of the 
children, in consideration that he will receive, care and 
provide for them, and in pursuance of such agree- 
ment he does take them in charge, the custody of the 
grandfather is lawful, and he has legal capacity to 
maintain an action for damages against one who 
wrongfully takes, or causes them to be taken from his 
custody. 4. In such case the grandfather, being enti- 
tled to the custody of the minors, was also entitled to 
their services, and, in an action for damages against 
one whe wrongfully took them from his possession, it 
is sufficient to allege, as to loss of services, that the 
wrongful taking was to deprive him of their “ posses- 
sion and services,” without alleging actual loss of ser- 
vices. 5. In action for damages, arising from the 
wrongful act of a married woman, husband and wife 
must be joined as defendants. If in the commission 
of the tort she acted under marital coercion, and such 
fact does not appear on the face of the petition, her 
defense in that respect must be made by answer. 
Judgment reversed and cause remanded. Opinion by 
ASHBURN, J.—Clark v. Bager. 

Oe 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 
August Term,31877. 
Hon. E. G. RYAN, Chief Justice. 


: eg oe Associate Justices. 
ACTION FOR SERVICES—RULE OF EVIDENCE IN.—1. 
In an action against plaintif’’s stepfather for labor and 
services performed by plaintiff after his majority, un- 
der an alleged agreement by defendant}to pay what 
they were reasonably worth, one defense was that 
during the time of such services plaiutiff lived in de- 
fendant’s family as a member of it, and performed the 





| 
| 
| 








services in consideration of a home, clothing, etc. The 
court, after instructing the jury that plaintiff could 
not recover without showing an express contract of the 
kind alleged, further charged that if they found, from 
the preponderance of testimony, that defendant, on or 
about a day named, agreed with plnintiff to pay him 
for services afterwards to be rendered, and that plain- 
tiff, in pursuance of such agreement, rendered such 
services, then he was entitled to recover; and that the 
burden of proof was on plaintiff to show both the con- 
tract and the value of his services by a preponderance 
of proof. Held, that the charge was erroneous in fail- 
ing to point out the distinction between circumstances 
from which a contract may be implied, and circum- 
stantial evidence of an express contract, and failing to 
inform the jury that an express contract of the kind 
alleged “‘must be established by direct and positive 
evidence, or by circumstantial evidence equivalent to 
direct and positive.”’ Tyler v. Burrington, 39 Wis. 
376, Opinion by COLE, J.— Wells v. Perkins. 

PLEADING—DEMURRER TO COMPLAINT—STATUTE 
OF LIMITATIONS—TaxX CERTIFICATE —AUTHORITY 
OF SUPERVISORS.—1. Where a demurrer is to the en- 
tire complaint for insufficiency of, facts, it must be 
overruled if the complaint states one good cause of 
action. 2. Whether, where it appears from the com- 
plaint that the statute of limitations bas run upon the 
cause of action, the defendant can avail himself of the 
statute by demurring to the complaint for insufficieney 
of the facts, discussed by COLE, J., and in’a separate 
opinion by Ryan, C. J., but not determined in this 
action. Howell v. Howell, 15 Wis. 55, as to the effect of 
a demurrer in such a case, examined. 3. Where a plain- 
tiff sues as administrator, an averment in the complaint 
that a tax certificate counted upon “is now lawfully 
possessed and owned by said administrator and plain- 
tiff’ is a sufficient averment that he claims to own it 
in his representative capacity. 4. In the case of an in- 
valid sale of land for taxes in 1870, the purchaser, or 
his assignee of the certificate, might bring an action 
against the county at any time within six years from 
the date of the sale. 5. Aspecial contract by the county 
board of supervisors at the time of tax sales, with the 
purchasers or their assigns, to refund on demand the 
moneys paid on such sales with interest, if, through the 
failure of the officers to comply with the law in the tax 
proceedings, the certificates should be void, or an agree- 
ment to secure to such purchasers or their assigus a 
perfect title in fee simple to the lands, would be in ex- 
cess of the authority conferred by law on the super- 
visors, and of no effect. Opinion by COLE, J.—Hyde, 
adn’r, v. Supervisors of Kenosha Co. 


ee 
ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 
October Term, 1877. 


Hon. Horace Gray, Chief Justice. 
“ James D. COLt, 
‘© SETH AMES, 
‘© Makcus MORTON, 
** Wuti1aM C. ENDICOTT, 
“« OrTts P. LORD, 
* Avueustus L. SOULE, 


Associate Justices. 


MORTGAGE — CONSTRUCTION — DESCRIPTION OF 
PREMISES.—A mortgage is to be so construed as to 
give effect to the intention of the parties if this can be 
ascertained from the instrument. The conveyance is 
not to be restricted to the premises described in the 
deed referred to for a particular description, if the 
instrument contains another clear and unequivocal 
description embracing: more than is described in the 
deed referred to. Melvin v. Locks and Canals, 5 Met. 
15; Hastings v. Hastings, 110 Mass. 280. Opinion by 
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SouLE, J.—Congregational Society of Auburn v. 
Walker. 


INJURIES BY BITE OF DOG—DUE CARE REQUIRED 
oF INFANT.—In an action brought under Gen. Sts., ch. 
88, § 59, to recover damages for an injury to the plain- 
tiff, a boy of thirteen years, from the bite of a dog kept 
by the defendant, an instruction by the court to the 
jury that “if the plaintiff was old enough to know that 
striking the dog would be likely to incite the dog to 


bite, and did strike the dog and did thereby incite the « 


dog to bite him, he may nevertheless recover if the 
jury think he was in the exercise of such care as would 
be due care in a boy of his years,’’ is not erroneous. 
Carter v. Towne, 98 Mass. 527: Munn v. Reed, 4 Allen, 
431; Lynch v. Smith, 104 Mass. 52; Dowd v. Chicopee, 
116 Mass. 93; Meibus v. Dodge, 38 Wis. 300. Opinion 
by Morton, J.—Plumley v. Birge. 

Liré ESTATE—UNEXECUTED POWER.—A testator 
gave to his wife “all my estate, both real and personal, 
that shall remain after the payment of my debts and 
funeral charges, for her comfortable support and main- 
tenance during her life, with full power to dispose of 
the same as she may find needful for that purpose,”’ 
and after her death to S. In a writ of entry by one 
claiming the estate under the will of the widow against 
S., it was held, that the widow took under the will of 
her husband only an estate for life with a power to 
sell, and that power not having been executed in her 
lifetime, the devise over to S. took effect upon her 
death. Stevens v. Winship, 1 Pick. 318; Learned v. 
Bridge, 17 Pick. 329. Per CurtamM.—Smith v. Snow. 


SEVERAL CONTRACTS—BREACH.—The plaintiff sold 
at public auction twenty parcels of land. They were 
separately described in the advertisement and sepa- 
rately sold. Each lot stood by itself, and the defendant 
having bid off four lots numbered 1, 3, 4 and 17 respec- 
tively, signed a separate memorandum of the purchase 
of each, stating the price and binding himself to the 
terms of the sale. Held, that the purchase of each 
parcel was a distinct contract, and the failure of the 
plaintiff to tender a deed in season of lot 17 did not 
discharge the defendant from his obligation to perform 
his contracts made respecting the other lots. Van Ess 
v. Schenectadv, 12 Jobns. 436; Emerson v. Heelis, 2 
Taunt: 38; Roote v. Ld. Dormer, 4. B. & Ad.77. Opin- 
ion by ENpIcoTT, J.— Wells v. Day. 


NEGLIGENCE—MASTER AND SERVANT.—In an ac- 
tion of tort to recover damages for injurie: received, 
it appeared that the plaintiff was engaged in cleaning 
the outside of a carding machine. In rubbing the 
moveable board which formed a part of the frame, he 
pressed it in at the top and was injured. This board 
was kept in place by wooden buttons on the outside 
held with screws. The only evidence in the case which 
tended to show the cause of the board’s giving way, 
was that the button at the bottom intended to keep it 
in its place had become loosened. Held, that in enter- 
ing the defendant’s service, the plaintiff assumed all 
the ordinary risks of his employment, including those 
arising from the negligence of his fellow-servants. 
The only negligence the jury would be justified in find- 
ing upon the evidence, to be the cause of the plaintiff’s 
injuries, was negligence of a fellow-servant in not 
tightening the screw which held the loosened button. 
For such negligence the master is not responsible, it 
being admitted that he employed competent and suita- 
ble servants. Opinion by MorTON, J.—Smith v. Low- 
ell Manuf. Co. 


SALE—FRAUDULENT REPRESENTATIONS—LAW AND 
Fact.—1. Where the plaintiff seeks to avoid asale upon 
the ground that he was induced to make it by false and 
fraudulent representations made by the defendant, the 
burden is upon him to show that the defendant know- 
ingly made false representations of matters of fact 





which are susceptible of knowledge. Representations 
which are mere expressions of opinion, judgment or 
estimate, or intended as expressions of belief only are 
not sixflicient to support the action. Safford v. Grout, 
120 Mass. 20; Litchfield v. Hutchinson, 117 Mass. 195. 
2. In the case at bar the evidence tended to show that 
in January, 1876, the defendant went to the plaintiff to 
buy wool, and after some conversation as to his busi- 
ness condition and credit, agreed to go home and pre- 
pare a statement of his affairs; that in the February 
following, he again called upon the plaintiff, took out a 
memorandum book, apparently to read it, and said, *T 
want fo tellyou how [stand. I vould pay every dollar of 
indebtedness of mine, including the mortgages on my 
real estate, and not owe on that real estate more than 
$15,000 to $20,000.” It appeared that he had a large and 
valuable real estate. Held, that the representation 
might be intended as a statement of a fact, or as the 
expression of the opinion or estimate which the buyer 
has of the value of his property. The court can not 
say as matter of law that it should be intended in the 
latter sense. It was properly left to the jury before 
whom was ali the evidence disclosing the circumstances 
and condition of the defendant and his property. Opin- 
ion by MoRTON, J.—Morse v. Shaw. 





QUERIES AND ANSWERS. 


[In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber’s depart- 
ment—i. e., we shall depend, to a large extent, upon them 
to edit this column. Queries will be numbered consecu- 
tively during the year, and correspondents are requested 
to bear this in mind when sending answers. ] 


QUERIES. 

18. WHERE AN ASSESSMENT YEAR BEGINS onthe first 
day of August, 1875, and the rate of taxation was fixed 
and the assessment completed in all respects, except 
the meeting and action of the board of appeals, before 
the present constitution took effect, would the consti- 
tutional rate apply to and control the rate of taxation 
for ssid year? McD. 

19. PATENT FOR LAND ISSUED AFTER DEATH OF 
PARTY—PURCHASER AT ADMINISTRATOR’S SALE.— 
By special act of Congress, T is given the right to select 
a certain quantity of land anywhere in the territory of 
Michigan. The act provides that when the land is se- 
lected, it shall be surveyed, and a patent shall be is- 
sued as in other cases. T selects the land and some 
years afterwards dies, no patent having been issued, 
T’s estate goes through administration, and the 
land is sold by the administrator, under the au- 
thority of the probate court, to pay creditors. After 
the sale some three or four years, the heirs of T pro- 
cured a patent to beissued, runningto T. Rev, Stat. of 
the United States, § 2448, provides that where the pa- 
tent is issued in the name of the deceased person, the 
title shall vest in and enure to the benefit of the heirs, 
assignees or devisees, the same as though it had issued 
in his lifetime. T died intestate. The heirs, after 
procuring the patent to be issued as above stated, 
convey to L. Now, what sort of a title has the pur- 
chaser at the administrator’s sale, legal or equitable? 
Can the purchaser maintain ejectment at common 
law? MeN. 

20. DOES THE LIMITATION ACT OF MISSOURI run 
against unassigned dower? If so, does it begin to run 
at the death of the husband, or at the end of one year 
from his death, M., M. & L. 
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ANSWERS. 
No. 10. 
(6 Cen‘. L. J., 238.) 

No one can be compelled by the government to be- 
come a purchaser, or even to take a gift. In order 
thatthe patent of the government may take effect as 
&@ conveyance, so as to bind the party to whom it is ex- 
ecuted, and transfer the title to him, it is essential 
that it should be accepted. The acceptance by the 
grantee of a conveyance, where no personal obligation 
is imposed, will always be presumed in the absence of 
express dissent, whenever the conveyance is placed in 
a condition for acceptance. The deed of the govern- 
ment—that is its patent—is in a condition for accept- 
ance when the last formalities required by law of the 
officers of the government are complied with. These 
formalities consist in passing the instrument under 
the seal of the United States, and in recording it in the 
records of the land office. The record stands in the 
place of the offer or delivery in the case of a private 
deed; the instrument is thenceforth held for the 
grantee. See opinion of Mr. Justice Field in Leroy 
v. Jameson, 3 Sawyer, C. C., 369. 

Ep. A. BELCHER. 

Marysville, Cal. 

No. 17. 
(6 Cent. L. J. 279.) 

The solution of this query depends upon the statutory 
enactments of the several states. In Indiana, sec. 61 
of the code provides: ‘When cross demands have 
existed between persons under such circumstances that 
one could be pleaded as a counter-claim, or set-oif to 
an action brought upon the other, neither can be de- 
prived of the benefit thereof by the assignment or 
death of the other, and the two demands must be 
deemed compensated, so far as they equal each other.”’ 
Sec. 62 of the act provided for the settlement of dece- 
dent’s estates, requires all claims against the estate of 
a decedent, except judgments and mortgages which 
are liens on real estate, to be filed in the common pleas 
court, and confers exclusive original jurisdiction of all 
such claims upon said court. Sec. 109 of said last- 
mentioned act declares the order in which payment of 
claims against the estate of a decedent shall be made, 
and postpones general debts to the fourth class in said 
order. An administrator is not restricted to any par- 
tieular court in bringing suits, but may resort to any 
court having jurisdiction. If, in a suit by an admin- 
istrator of an insolvent estate before a justice of the 
peace, the defendant can plead by way of set-off a 
claim held by him against the decedent in his life-time, 
it would oust the exclusive jurisdiction given to the 
common pleas court, as to that claim, as a set-off is in 
the nature of a cross action, and requires the court to 
possess jurisdiction over it in order to adjudicate upon 
it, and also if allowed, violates the order of distribu- 
tion prescribed by the statute, and in effect prefers 
such claim to the extent allowed. The supreme court, 
in Schoonever v. Quick, 17 Ind. 196, hold that by virtue 
of sec. 61, supra, it canbe done. But that case origin- 
ated in the common pleas, and the insolvency of the 
estate does not appear. Cc. & B. 





BOOK NOTICES. 








A TREATISE ON THE LAW OF MORTGAGES OF REAL 
PROPERTY. By LEONARD A. JONES, of the Boston 
Bar. Two Volumes. Boston: Houghton, Osgood 
&Co. 1878. 

This is, in some respects, the most elaborate and 
comprehensive work on the subject of Mortgages of 
Real Property that has yetappeared. It is strictly lim- 
ited to mortgages of realty, and consists of forty chap- 





ters, and 1,927 sections. Eight thousand cases, mostly 
American, are cited about 14,000 times, under different 
topics. A synopsis of the more material provisions 
of the statutes of the several states is given. The doc- 
trines pertaining to mortgages at common law and in 
courts of equity, aside from statutory regulation, are 
stated, and, in connection therewith, the statutory 
modifications. A very considerable space is properly 
devoted to the foreclosure of mortgages, and, as inci- 
dent to this, the appointment of receivers and the de- 
cree, sale and application of the proceeds. The treat- 
ise concludes with a most complete and exhaustive 
view of the subject of power of sale en pais, so fre- 
quently given in mortgages and deeds of trust. This 
work, as a whole, leaves little to be desired, unless it 
may be that the author has not specially discussed the 
subject of Railway Mortgages, which we think fairly 
falls within its scope. It is desirable on the ground 
of convenience, if for no other reason, to have the doc- 
trines pertaining to this important topic grouped by 
themselves. 

Without going into greater detail, let it suffice to 


| say that this treatise gives satisfactory proof of the 


learning of the author, and of the very marked and 
minute care which he has given to its preparation. 
It will not fail to find favor with the profession, and to 
secure their approving judgment. From an Ameri- 
can stand-point it would seem to be a most compre- 
hensive and thoroughly practical work, and one not 
likely to disappoint the expectations which our high 
estimate of it may raise. D. 





A DIGEST OF THE DECISIONS OF THE COURTS OF 
LAW AND EQUITY OF THE STATE OF NEW JERSEY. 
From 1790 to 1876. Embracing all the Cases report- 
ed in the regular Reports of the State, and also in the 
Reports for the District and Circuit Courts of the 
United States for the District of New Jersey. By 
JOHN H. STEWART, Counselor-at-Law. In two vol- 
umes. Trenton, N. J.: 1876. George B. Adams, 
Law Bookseller, Philadelphia. 

This digest of the decisions of the state and federal 
courts of New Jersey is prepared by the present state 
reporter, whose ability tor the work of reporting, as 
shown in the volumes of his reports, we have frequent- 
ly referred to in these columns. There has been 
no digest of the New Jersey reports published since 
1844, consequently the present work must be of the 
greatest value to the lawyers of that state, and likewise 
of much use to the profession at large. The two vol- 
umes contain over 1,300 pages, an excellent index, a 
table of cases digested, and (a somewhat novel but 
commendable feature in a work of this charaeter) a 
table of New Jersey cases which have been approyed, 
overruled or criticised by subsequent decisions in that 
and in other states. The reported cases in the differ- 
ent states are being gradually brought into such a 
shape that they can be found without great labor. In 
every extensive law library more than one good digest 
can now be found, and it is no small praise to say of 
Mr. Stewart’s work that it is not excelled by any digest 
of state reports which we have yet seen. 


$< 


NOTES. 








A RARE event, says an exchange, took place last 
month at the English Assizes, viz.: a conviction of 
felony on the testimony of an insane witness. The 
prisoner was charged with inciting an insane person 
to commit mnrder. The lunatic had intelligence 
enough to feign compliance with the proposals made 
to him, and to lead his inciter into the hands of the of- 
ficers. The only testimony against the prisoner seems 
to have been that of the lunatic; but it was corrobo- 
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rated by circumstances, and was so strong that the 
prisoner was compelled to withdraw his total denial, 
and admit inciting to robbery, denying that he sug- 
gested murder. He was convicted of the graver sug- 
gestion on the sole testimony of the insane witness, 
and was sentenced to the extreme penalty of the law. 
Compare 3 Abb. New Cases, 229, and note, 17 Moak’s 
Eng. R., 111, note. 


A WESTERN subscriber, in answer to the strictures 
of our Texas correspondent, which appeared in our 
last issue, writes: “‘A correspondent is virtuously in- 
dignant because of a supposed infraction of section 10, 
article 1, of the Constitution of the United States, by 
the Supreme Court of Texas, in this, viz.: It seems 
that by the statutes of Texas, for some purposes, if not 
for all, a mortgage or trust deed on a homestead is 
void. Isthis statute void as to contracts made after 
its passage, or is it void only as to those, made prior? 
Correspondent leaves us in the dark as to what the 
scope of the statute is. I hold that article 10 of the 
amendments to the Constitution governs this class of 
legislation, and that ifa law is made by a state which is 
fairly within its provisions, the federal courts have no 
more business with its construction than of an ordin- 
ary police order. If the power sought to be enforced 
is not found amongst those delegated to Congress, nor 
amongst those prohibited tothe states, then it is left 
to the states and to the construction of the state courts. 
What would correspondent think if the federal courts 
should declare that no state had the power to annul 
usurious contracts in toto? What material dif- 
ference is there between his Texas case and this one? 
The man that makes any kind of a contract, contracts 
with a view to existing laws, and if he makes a con- 
tract prohibited by the laws whose folly is it?”’ 


IN the United States District Court in this city, on 
the 30th ult., a decision of some interest was rendered 
by Judges Dillon and Treat, construing the United 
States statutes which make it a criminal offense to send 
certain prohibited matter through the mails. The 
defendant was indicted for having knowingly depos- 
ited in the mail a letter giving information where and 
of whom an article designed to prevent conception 
could be obtained. It was, however, in answer toa 
fictitious letter of inquiry sent to the defendant asa 
trap. The court held that this was not the * giving of 
information” within the statute. Dillon, J., said: 
“The defendant doubtless intended to give the inhibited 
information, but the statute does not apply to a letter 
merely intended by the writer to give such iaforma- 
tion, but to a letter actually ‘ giving information.’ 
He wrote no letter giving information, for the reason 
that there was no person in existence to whom 
the prohibited information in the letter would come. 
I place my judgment in this case upon the single 
ground that the sealed letter written by the defendant, 
addressed toa person who had no existence, which, 
on its face, gives no information of the prohibited 
character, and which is brought within the statute 
only by the fictitioux letter of inquiry, is not the ‘ giv- 
ing information’ within the meaning of the statute. 
At all events, it is not certain that Congress intended 
to punish such an act, and, therefore, upon the prin- 
ciple above mentioned that criminal statutes are not 
to be extended by judicial construction to cases not 
clearly and unmistakably within their terms, my judg- 
ment is that this prosecution, on the admitted facts, 
can not be sustained. It is a case of clear moral guilt, 
but not of legal criminality. Thereis no legal crime 
committed, although the defendant did not kuow of 





the act which deprived his act of its criminal quality.” 





THE American Law Review for April prints two 
hitherto unpublished letters, written by Chancellor 
Kent to Edward Livingston, the first in the autumn of 
1821, the second in the spring of 1826. The earlier let- 
ter is very brief, but the following passage is worth re- 
peating: ‘‘I have held the office of Chancellor for 
seven years, and the court of chancery has the sole 
jurisdiction in cases of divorce. We divorce a vinculo 
for adultery only, and I apprehend there are about fifty 
such decrees on an average in a year. I at first thought 
there were many more, but I had confounded the more 
numerous cases of divorces @ mensa, for cruel usage. 
The complaint in these latter cases can be made only 
by the wife. In cases of adultery I rather think the 
majority of cases are those in which the wife is the 
plaintiff. They are generally among people in the 
lowest ranks, and contain so much foul examination 
that I doubt whether there ever ought to be a divorce 
for adultery, except for adultery of the wife. I agree 
with eminent civilians on this point, and, on the re- 
view of the cases before me, I wish I had time to en- 
large.”? The chancellor’s second letter is devoted to a 
discussion of the features of Mr. Livingston’s pro- 
jected criminal code—the latter having been appointed 
in 1821 to prepare a penal code for the State of Louisi- 
ana. Some of his views are highly interesting. He 
““would humbly intimate that judges ought not to be 
required io record on their minutes tue reasons of their 
decisions, and that the publication of all important 
criminal trials ought not to be compulsory ”’—in opposi- 
tion to Mr. Livingston’s suggestion. Of punishments for 
crime (his correspondent advocated the abolition of 
capital punishment) he writes: ‘* [ believe the punish- 
ment of death is the most awful and the most 
dreaded. I have no idea thatI cah be mistaken in 
this point. It is, therefore, the most effectual to deter 
by the force of example. I known it is very generally 
said that the law punishes not to avenge, but to pre- 
vent crimes; and yet I think it is impossible to confine 
allidea of punishment to mére prevention. Ido net 
believe in the new theory in Europe, that crime is 
nothing but error, and that we are only to restrain and 
instruct and use gently and tenderly the murderer, the 
robber, the incendiary and the pirate, I am for whip- 
ping. cenfiscation and death as some little satisfaction 
to violated justice; and there are injuries which Na- 
ture can not forgive. She would cease to be Nature if 
she did.” In another place he says he is dead against 
abolishing death in certain cases. He does not favor 
the suggestion that trials for rape, seduction, &c., 
should be secret, as he thinks that we had better 
take our chances of the testimony than to violate 
a fundamental principle requiring the adminis- 
tration of justice to be open and public. The fol- 
lowing passage on the competency of jurors. is 
werthy of attention: ‘* Your have reduced .peremp- 
tory challenges to three and nine. I have nothing to 
object tothis. If the juror has formed such an opinion 
of the case as to render him not impartial, in his own 
opinion, he is to be challenged and set aside. I think 
that is the best test. It has always been very embar- 
rassing to be asking jurors whether they have found 
and expressed an opinion. Who has not, if the crime 
has become notorious? What judge has not? Yet 
they can try impartially upon the testimony to be pro- 
duced. If, however, the juror thinks honestly he can 
not try impartially, itis best to let him be set aside.” 
Fortunately Chancellor Kent did not live to see the 
day when, in his own land, the test of a juror’s qual- 
ification for his office should have become what it is 
to-day; when all those qualities, which stimulate en- 
quiry and seek to obtain knowledge, should be looked 
upon as barriers, and only ignorance and stupidity 
should be allowed to pass into the jury-box. 








